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Executive	summary

The health exception is one of the components of legal permission for the termination of 
a pregnancy guaranteed by the majority of Latin American and Caribbean countries. This 
exception refers to the possibility of terminating a pregnancy when the pregnancy puts 
the woman’s health at risk. However, its practical implementation has been accompanied 
by a combination of obstacles that have resulted in many women not accessing safe and 
timely abortion services, even when legally permitted. 

One of the most recent debates on the topic of Lawful Termination of Pregnancy/LTP 
has been precisely on the definition of the scope of the health exception, given that its 
interpretation by health care professionals defines, blocks or favors opportune access 
to services. Very significant legal decisions have made an important contribution to 
this debate, in addition to a collection of international commitments that oblige these 
professionals to interpret the concept of health in a broad and integrated manner. This 
broad interpretation of health naturally influences the scope of the cause of permission 
for terminating a pregnancy based precisely on the risk to health. It is increasing clear, 
for example, that the interpretations of the scope of the exception should comply with 
the broad framework of the protection of women’s human and constitutional rights that 
are connected with and recognized by the countries in the region. 

This document provides an extensive and in-depth assessment of various ideas related 
to the interpretation of the health exception, and presents arguments for the most 
appropriate interpretations for implementing the health exception as an effective 
protection of women’s human rights. In order to do this, the analyzed material and the 
interpretive proposals are organized according to the following chapters: 1. The health 
exception within the human rights framework and other related concepts; 2. Dimensions 
of the right to health; 3. Principles to be considered when implementing the health 
exception; 4. Ethical considerations; 5. Criteria for interpreting the health exception; 6. 
Criteria for resolving conflict.

The first chapter addresses in depth the exception understood within the human rights 
framework. The arguments developed in this first chapter maintain that the right to 
health, within an effective framework of the protection of women’s human rights, should 
be interpreted according to international human rights instruments. Therefore the right 
to health and the rights to life, dignity, autonomy, liberty, the free development of the 
individual, information, non-discrimination, equality, intimacy, and privacy are understood 
to be interdependent, in addition to the right to be free from cruel, inhumane or degrading 
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treatment, as the forced continuation of a pregnancy or the lack of access to lawful 
termination due to health risk have been characterized. From the interdependence of 
these rights, it has been deduced that the right to the protection of health means more 
than the continuation of life in a biological sense, and that interdependence is related to 
well-being, to the social determinants of health and to the life project chosen by each 
woman. Moreover, it has been argued that other guarantees are needed in order to 
properly express the pre-eminence of the protection of women’s health established by 
the health exception and to consolidate respect for women’s decisions on the termination 
of a pregnancy when this implies risk. These guarantees include the existence of a secular 
state and the respect and protection of sexual and reproductive rights (SRR). 

The relationship between health and autonomy and liberty is reflected in the respect 
for women’s decision-making. It is also related to the free development of the individual 
when the life project a woman chooses for herself is protected and respected. Finally, it 
is related to well-being in terms of quality of life, that is, of «being well».

In the second chapter the concept of integrated health is developed, based on the ideas 
promoted for decades by the World Health Organization (WHO) and ratified by important 
international instruments. Health, as a state of integrated and complete well-being, 
includes three dimensions: physical, mental and social, closely related to each other. From 
this perspective, the effect on health or the risk to health cannot be understood only as 
the risk of death. For a broader and more holistic interpretation, the aim should be to 
avoid the consolidation of disease and, even more, to detect all the factors of vulnerability 
that can appear (possibly) during any phase of the pregnancy. The presence of these 
risk factors determines the legal feasibility of a termination that has as its ultimate aim 
the protection of the woman’s health. These risk/vulnerability factors are derived from 
different dimensions of health and not from only one of them (traditionally the physical 
dimension), nor, necessarily, from the combination of the three. Avoiding risk implies 
also preserving well-being, including not interfering in order to impede the LTP.

To illustrate this point, an effect on the physical dimension of women’s health may 
result from illnesses that are worsened by the pregnancy, from medical complications 
due to the pregnancy, from the lack of adequate provision of treatment for an existing 
illness, from violence, etc. Thus it is not possible to produce a complete list of illnesses in 
order to argue that the physical health has been affected. In terms of harmful effects 
on mental health, this includes, among others, situations such as rape, the existence 
of serious fetal deformities, anxiety due to adverse social or economic circumstances; 
these are all situations that can affect women’s physical and mental health. In other 
words, mental health is not only affected when there is a severe mental disturbance or a 
total disability, but also when there is psychological pain or mental suffering associated 
with the loss of personal integrity and self esteem. Finally, one of the facets that have 
an effect on health in its social dimension is that of the life project. In other words, 
if the pregnancy interferes with this project, it will affect a woman’s health. Similarly, 
health is affected in this dimension when the pregnancy forces the woman to drop out 
of the education system or reduce her educational expectations. 

The third chapter develops the principles that should guide the application of the health 
exception so that the interpretation of the inherent concepts (health, risk, life, probability, 
etc.) is framed by human rights concepts. These principles are obligatory for all actors in 
the public and private health system and they are: 
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a. Respect and protection. Understood as the obligation to not obstruct, directly or 
indirectly, the exercise of rights, including the right to health, and to guarantee that 
third parties will not obstruct them. This type of duty prevents arbitrary and illegitimate 
interference in women’s lives that may restrict or deny their access to safe terminations; 
in relation to LTP, for example, this refers to the fact that requirements cannot be 
demanded if they are not in the law that authorizes LTP. Therefore the confirmation 
of health risk cannot be understood as an requirement to carry out a procedure. 

b. Fulfillment. This refers to the obligation to create all the necessary conditions in 
terms of infrastructure, regulations and human resources, among others, in order 
to provide the institutional capacity necessary for guaranteeing LTP services. 

c. Equality and equity. In terms of this principle, all women should be able to have 
equal access to LTP services. At the same time, adequate measures must be taken 
to attend to the different needs of diverse groups of women. 

d. Non-discrimination. This means that health services should be accessible and 
affordable without exception for the most vulnerable sectors of the population. 
Understanding that ill-treatment is considered a form of discrimination and bad 
medical practice. The fundamental idea is that neither health care professionals nor 
women may be discriminated against for the decisions they make concerning LTP. 
Denying LTP service provision, obstructing access or making access more difficult 
are considered a form of discrimination, being services that only women need. 

The fourth chapter addresses ethical considerations, understood as the parameters for 
action to help health care professionals interpret evidence, distinguish accurate arguments 
from false ones and dogma from experience. In principle, these considerations address the 
respect for women’s autonomy with the aim of guaranteeing free and voluntary decision-
making, thus this chapter explains the importance of informed consent. In relation to the 
respect for women’s autonomy, the chapter presents the difficulties related to the issue of 
consent by minors and women with disabilities, particularly mental disabilities, for those 
involved and the health care professionals who attend to them. In both cases it is argued, 
following different international instruments for the protection of human rights, that these 
women’s autonomy should be protected and their decisions should be accepted. Other 
ethical considerations outlined in this chapter include non-maleficence – understood as 
avoiding doing harm – and beneficence – understood as ‘to do good’ – both seen as two 
sides of the same coin, demanding the provision of services in terms of quantity as well 
as quality. 

Also explained are the ideas of justice and the principle of objectivity. The latter 
emphasizes conscientious objection which, while it may be recognized as an option for 
health care professionals, is clearly subject to limitations in its exercise, and ethical rules 
exist that point out that respect based on health care professionals’ beliefs is not greater 
than respect deserved by women’s beliefs. In this sense, women need to know that a 
health professional can object to the procedure, but he cannot refuse to practice an 
LTP when he is the only professional available and the woman’s life is in danger. In the 
cases when he is allowed to object, he should provide an appropriate alternative health 
professional. The limits to exercising conscientious objection can be summed up as: 

(i) health care professionals have the full right to have and manifest their personal beliefs, 
a right that women also enjoy when deciding to terminate a pregnancy; (ii) if these rights 
enter into conflict, as may occur when women wish and need to terminate a pregnancy 
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to protect their health and the doctor is opposed to this conduct due to personal 
conviction, the health professional should not impose his convictions on the women 
nor disrespect their decisions; (iii) to resolve this conflict, the institutional mechanism of 
conscientious objection should be utilized; (iv) the personal beliefs of those participating 
in the application of the health exception and the exercise of their rights to freedom of 
conscience, opinion and beliefs, can not obstruct women’s access to the protection of 
their health by means of the termination of a pregnancy.

Finally, this chapter addresses the importance of the confidentiality of services as a 
fundamental requirement so that women, and particularly adolescents, do not cease 
accessing services for fear of being denounced or judged, especially since delaying care 
can put their health further at risk. It is important to highlight the importance of the 
information that professionals provide to women concerning risk, since it should be the 
women, guided by the professional, who decide how much risk they are prepared to 
bear. In this sense, it is fundamental that the information is not manipulated or aimed 
at attempting to change the woman’s decision to lawfully terminate the pregnancy, so 
that the information is a real element of consent and in particular for the autonomy 
of decision-making. In general terms, we know that when a woman is blamed for the 
decision to terminate a pregnancy, the situations that most affect her health are secrecy 
and criminalization, as well as feeling forced to continue with a pregnancy she does not 
want, and not the free and informed decision to opt for an LTP. In terms of consent, it is 
also essential that the information provided to women be complete, clear, truthful and 
timely and that it contributes to decisions that are taken voluntarily. 

The fifth chapter offers professionals a set of criteria to help them adequately interpret 
the health exception, with the aim of guaranteeing effective access to LTP services. 
These criteria are: 

The broad interpretation of rights and restrictive interpretation of prohibitions: 
this criteria offers elements for understanding that whenever there is doubt 
about which norm should be applied or how its meaning should be understood, 
professionals should adopt the interpretation or implementation that respond best 
to protected rights (the principle of pro hominem). This means interpreting the 
liberties and powers granted to the individual in the broadest sense and a restricted 
interpretation of limitations or prohibitions. This principle, the document explains, 
is ignored when requirements not outlined in law are created, such as demanding 
serious or permanent risk to health when the professionals should limit themselves 
to establishing the risk, or when health is interpreted in a restricted sense to mean 
physical health, among others, 
The obligatory nature of international human rights instruments for interpreting 
exception: national laws should be implemented on the condition that they improve the 
protection of rights; on the contrary, when human rights are defined in a narrow sense 
by an internal law, professionals should turn to international human rights laws, 
The literal interpretation of laws means that it is not possible to add qualifications 
to them; they should be understood in their literal sense to avoid making women’s 
access to LTP more burdensome. In order to ensure the literal meaning of a legal text, 
there should not be: unforeseen qualifications introduced to the law (for example, 
the threat to health should be serious when only threat to health is mentioned), 
requirements demanded that the law does not consider (such as requesting judicial 
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authorization when the law only requires the woman’s consent) or choosing the 
most restrictive of possible meanings,
Systematic interpretation implies that the laws relating to access to LTP should 
be understood in accordance with the principles, values and guarantees of the 
constitution of each country.

This chapter also explains that when different exceptions become applicable for an LTP, 
and when health is found to be at risk, the exception that should be implemented is the 
one that is the least burdensome and bureaucratic for women. 

The last chapter focuses on the development of a set of criteria that should contribute 
to resolving conflicts in such a way that professional conduct is carried out according 
to the highest ethical standards and quality, allowing women to access comprehensive 
health services related to LTP in a timely and safe manner.

It is important for health care professionals and women to understand that whenever 
a conflict occurs (a decision that is opposed to that of the woman) whether it is by the 
professional who is attending, her partner or an administrative authority, it should be 
resolved in favor of the respect for the autonomy and decision of the woman. The criteria 
for resolving conflicts are based on at least four assumptions: (i) women have the right to 
the protection of health, in all its dimensions, as well as the highest attainable standard 
of well-being; (ii) women have the right to be respected in terms of their autonomy in 
decision-making concerning their health and life, including the decisions to preserve 
them; (iii) medical practice should be based on evidence and not on personal beliefs; (iv) 
medical practice should be based on respect for the internal legal system of the countries� 
and for the international framework for the protection of human rights. 

On the basis of these premises, faced with potential conflicts:

When there is a discrepancy between medical opinion and the woman’s perception 
in relation to her own health, the latter will prevail.
When there is a conflict between medical opinion and the opinion of administrative 
authorities, medical opinion will prevail, on the condition that it is based on the 
woman’s opinion and interests.
When there are discrepancies between various health care professionals who 
are members of medical boards or committees created for the production of risk 
certificates or for authorizing the procedure, the decision should favor the woman’s 
interests, above and beyond the rule of majority or specialism.

When there is a discrepancy between the woman’s decision to terminate the 
pregnancy and the partner/spouse, the woman’s decision should be protected. 

The aim of this document, which is the result of a collective debate carried out in Latin 
America among a group of professionals, men and women, from different disciplines 
and organizations, is to provide elements for health care professionals to interpret the 
health exception in a broad and integrated manner, in favor of access to LTP services for 
all women whose health is at risk. 

� The national constitution, laws and others related to the issue. 
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Introduction

The majority of Latin American and Caribbean countries have established the premise of 
legal permission for the termination of a pregnancy in circumstances where it is necessary 
to avoid placing women’s health in danger. In practice, the application of this permission 
(health exception) is limited to extreme situations in which the woman is at risk of dying, 
instead of broadening its implementation in order to protect and achieve the complete 
health and well-being of women. This limited implementation contravenes international 
legislation and jurisprudence on human rights, the legislation and jurisprudence of some 
of the countries in the region on the right to health, and various documents produced by 
international organizations. Today, all of these allow for the interpretation of the scope 
of the exception to be based on a broader and clearer interpretation of the meaning of 
the right to health and the right to the protection of health within the framework of 
State’s obligations. 

In relation to all human rights, including the right to health, States have specific duties 
and obligations. Obligations and duties that the latter fulfill through diverse actors, 
including, of course, those who make up the health system in each country and who are, 
in practice, those who make decisions about the application of the health exception. 

In this document the expression «health exception» is used to refer to the lawful 
permission to terminate a pregnancy based on the health risk faced by the woman�. In 
each country, legislation as well as judicial decisions that have permitted this exception 
establish its links to the exception of danger to life; however, these texts have resorted 
to disjunction to combine them, using the expression «danger to life or health...». In so 
doing, they have characterized as distinct the legal protection deserved by each of these 
rights. Consequently, this document focuses on understanding the health exception 

� The wording of the region’s penal codes may include health exception linked to the exception of danger 
of death; however, both premises for permission are separated by the disjunction «or», which means 
that it alludes to different protections: one exception protects life, and the other protects health. Health 
exception has a broader implementation; sufficiently broad to include interventions carried out with the 
aim of preserving the woman’s life, but, its scope is in no way limited only to this type of intervention. 
This document brings together reflections that include the right to life in its broadest interpretation 
incorporating the quality of life.
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based on the knowledge that the right to life can only be understood on the basis of 
the interdependence that is inherent in all fundamental rights.

This document is based on a broad understanding of the right to health and its relationship 
with other relevant rights in the application of the health exception, within the framework 
of international law on the protection of human rights. 

According to international legislation and the interpretation of the monitoring bodies of 
international human rights treaties, the obligations of States in relation to these rights 
can be grouped into three categories: (i) the obligation to respect, that implies State non-
interference in the full enjoyment of rights; (ii) the obligation to protect, that obliges States 
to prevent third parties from violating or intervening in the exercise of human rights and 
(iii) the obligation to fulfill (or guarantee), that is directed at the adoption of legislation 
and public policies that encourage the effective exercise of human rights. Likewise the 
following characteristics are attributed to all human rights: a) universality (they belong 
to all people because they are human, independent of any condition), b) inalienability 
(they cannot be renounced) and, c) interdependence (they are closely interrelated and 
should be interpreted together).

The context in which a society adopts the decision to protect women’s right to health, 
introducing legal permission for the termination of a pregnancy based on the risk to 
health, varies according to each country. In some, the decision is adopted by legislators; 
in others, it is the judicial authorities who decide in favor of the protection of women’s 
health. The majority of these decisions, especially the most recent, rely on a judicial 
technique known as deliberation. Deliberation assesses the prevalence a law may acquire 
in certain circumstances, in face of other interests or rights. Thus, when they assess the 
inclusion of the health exception, the relevant legislators or judicial authorities in each 
country establish the prevalence of women’s rights over the State’s interest in protecting 
the life in gestation.

The health exception produces multiple debates concerning its interpretation, scope, 
content as well as its applicability in concrete cases. In countries where it is stipulated in 
the legal system, it is valid to understand that its inclusion represents society’s 
decision to protect women’s rights. This decision may only be modified by the 
authorities designated to do so within the same legal system�.

The aim of this document is to contribute to expanding women’s access to services 
for the lawful termination of a pregnancy in Latin America. For this, it proposes two 
objectives:

To offer arguments for a broad and integrated interpretation of the health exception, 
in accordance with international treaties on the protection of human rights and on 
ethics.
To offer a tool that provides certainty to health care professionals who use the health 
exception so that they can implement it in a timely, broad and integrated manner. 
The document offers elements for supporting clinical decisions, contributing to 
overcoming ambiguities or arbitrariness in the application of this exception.

� For further information on the debate on the conflict and deliberation between women’s rights and 
the rights of the life in gestation, see the background document, pages 85–89.
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The term «health care professionals» includes decision-makers in health institutions 
and providers at all levels of the health system, in public as well as private services�. In 
relation to the latter, according to internal laws and the organization of the health system 
in each country, the state has the authority to exercise leadership in establishing clear 
measures relating to the application of the health exception. 

Although the health exception has been included in the legal frameworks of many 
countries in the region for decades, its practical implementation is marginal, mainly 
due to the restrictive interpretations of the concepts of risk and of health, or due to 
rare requests from women, discouraged by the multiple barriers they have to face in 
order to gain access to services. The barriers to access to services for the termination 
of a pregnancy result in women opting for unsafe services that often put their health 
and life at risk. 

This document aims to contribute to the fulfillment of laws and to the adequate 
implementation of the health exception in order to encourage the effective protection 
and implementation of women’s human rights. 

Methodological	note
This publication is the result of a collective debate carried out over seven months by 
a large and multidisciplinary group of people and institutions with different work 
experience in the field of health. This group was especially created to produce a tool on 
the scope, interpretation and implementation of the health exception to be used in the 
Latin America and Caribbean region. 

The debate carried out was based on the analysis of information from four main sources�: 
(i) International and regional instruments (Conventions, Pacts, Treaties and Conferences) 
and pronouncements by monitoring bodies created by the international treaties for the 
protection of human rights (the Human Rights Committee, the Committee for Economic, 
Social and Cultural Rights, the Committee for the Elimination of Discrimination Against 
Women, the Committee Against Torture); (ii) Comparative law and jurisprudence (including 
the decisions of the constitutional courts and tribunals in Spain, Canada, Colombia, and 
the United States) of countries that have made progress on the definition of the health 
exception; (iii) International organizations and (iv) Articles from books, journals, theses, 
medical associations and others, selected on the basis of a set of categories defined 
prior to the search, and refined as part of the definition of the dimensions developed 
in this document.

This publication consists of two documents. The first, titled position document, 
contains the central ideas in the debate on the scope of the health exception. This 
debate is predominantly a debate about the right to health, understood according the 
broad definition produced by the instruments for the protection of human rights and 

� In many countries, moreover, private providers have a responsibility to provide public health services.
� Some of the general claims of this document may have particular nuances within different countries, 

thus it is recommended that they should be read in the light of the national legal context. 
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international organizations such as the WHO. It is a prescriptive rather than an explanatory 
document. Its language corresponds with that used by legal instruments when they 
refer to obligations on the part of States. This document also contains interpretive 
suggestions for the implementation and functioning of the health exception, which are 
the result of arguments developed in extenso in the second document that forms part 
of this publication. The position document contains footnotes that lead to the second 
document, the background document�, so that the reader can consult more detailed 
information on the topics of their interest. These footnotes take two forms: those relating 
each chapter and its subtitles with their equivalent in the background document («see 
the background document page xxx») and those that refer to the background document 
to enter into a topic in more depth, to illustrate with examples or to refer to an original 
text that has been paraphrased in the position document. This document is accompanied 
by a summary of the references consulted.

The second document that forms part of this publication is titled background document. 
This is a theoretical, long and widely cited text, in which the arguments are described 
in detail and that includes references to the texts that were consulted for the position 
document. This document is accompanied by the complete bibliography and the list of 
sources cited.

Both documents are organized following the same structure, which has six chapters. The 
first, «Health exception within the human rights framework and other related concepts», 
reviews the content of the right to health and its relationship with other rights. The 
second «Dimensions of the right to health», develops an integrated concept of health 
within the framework of well-being. The third contains the «Principles to be considered 
in the application of the health exception» which are derived from the international 
framework for the protection of human rights. The fourth chapter refers to the «Ethical 
considerations» that should guide the professional practice of implementing the health 
exception. The fifth, «Criteria for interpreting the health exception», emphasizes that 
where there is doubt, in the application of this exception it is important to consider a 
set of criteria that allow for the resolution of doubt based on the norms of each country 
and in guaranteeing the respect for human rights. Finally, chapter six offers «Criteria for 
resolving conflict» that can be introduced into the application of the health exception. 

� The background document is currently available only in Spanish; it can be downloaded at 
 www.causalsalud.org and www.ippfwhr.org 
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1.	The	health	exception	within		
	 a	human	rights	framework		
	 and	other	related	concepts�

 
The health exception understood within the framework of human 
rights implies that the right to health should be interpreted in 
accordance with international human rights instruments. This 
chapter reviews the scope of the right to health and its relationship 
to other rights that are equally relevant to the application of this 
exception. From this perspective, the right to health and the rights 
to life, dignity, autonomy, liberty, the free development of the 
individual, information, non-discrimination, equality, intimacy, 
privacy and the right to be free from cruel, inhumane or degrading 
treatment are all interdependent. An adequate interpretation of 
the health exception also requires an understanding of its link to 
the concepts of well-being, the life project, social determinants of 
health, the secular state as well as the framework of sexual and 
reproductive rights.

a.	 The	right	to	the	protection	of	health	

This document is founded on the recognition that every person has the right to health 
understood as the enjoyment of the highest attainable standard of physical, mental and 
social well-being, in accordance with human rights treaties and instruments�. The right 

� For detailed information on this chapter see the background document, page 90. 
� See the background document, page 96.
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to health gives content to the health exception and allows it to be defined as physical, 
mental and social health, and to understand that the termination of a pregnancy based on 
this exception is legally feasible when any one of these dimensions of health is at risk. 

The highest attainable standard of health refers (i) to the level of health that allows a 
person to live with dignity, (ii) to the socio-economic factors that make it possible to live 
a healthy life, including the basic determinants of health, that is, one that is not limited 
to health care and (iii) to the access to services and the protection of health. 

The right to the highest attainable standard of health recognizes that standards of well-
being are individual and that they cannot be defined with fixed indicators applied in a 
general manner to all people. In this respect the right to health is linked to the right to 
autonomy, by recognizing that such standards of well-being should be defined by the 
women, especially when it is a question of services that they need, and having at their 
disposition all the conditions that permit access to such standards: safe and good quality 
services, information, respect and confidentiality. 

In this sense, even if it is not possible to demand the guarantee of an adequate state of 
health, that is, that people are healthy and free from disease, it is possible to demand 
that States create the conditions that enable people to have opportunities to enjoy well-
being and good health�.

One of the main obstacles to women reaching the highest attainable standard of health 
is inequality, not only between women and men, but also in relation to other women, 
inequality stemming from geographical origin, social class, age group, ethnic origin or 
belonging to an indigenous community. These differences derived from women’s social 
position produce inequities in access to health services, thus equality is necessary in order 
for women to enjoy the optimum level of health throughout their life cycle. 

The right to integrated health care should be implemented within the framework of 
equality in order to guarantee, first of all, women’s access to health services. The exercise 
of the right to health assumes the elimination of all forms of discrimination and the 
recognition that the enjoyment of this right implies the emotional, social and physical 
well-being of people throughout the life cycle and, of great relevance to women, the 
right to sexual and reproductive health. When women request services that only they 
need, such as the termination of a pregnancy on the basis of a health exception, the 
discretional assessments of the risks associated with the pregnancy, the denial of said 
services and the barriers that restrict or limit their access constitute acts of discrimination 
and a violation of the right to equality before the law, established not only in international 
human rights law but also as a fundamental right in the constitutions of the countries 
in the region. 

The right to health imposes on States the positive obligation to adopt all necessary and 
possible measures so that people may attain this highest standard of well-being, and 
the negative obligation to avoid any interference or arbitrary difference affecting access. 
Every woman has the right to benefit from all the measures that allow them to 
enjoy the highest attainable standard of health, including universal access to the 

� The reference to the right to the protection of health is based on the fact that in itself health cannot 
be guaranteed, only access to adequate services that enable the protection of health. 
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widest possible range of services in sexual and reproductive health without any 
form of coercion. The human right to health is an inclusive right that includes not only 
timely and appropriate care but also the principal determining factors of health.

The right to health includes the possibility for the whole population to gain access to 
a system of protection and guarantees of health, including minors and women who 
experience particular conditions of exclusion or marginalization, such as displaced, 
disabled and indigenous women and, in general, the poorest women. In the case of LTP, 
this means that women should be able to have access to services that only they need, 
such that state hospitals cannot deny or block access to LTP through the health exception 
when this procedure is allowed by law, since it concerns State actors and they have the 
obligation to respect, protect and guarantee people’s rights. The former does not exclude 
the responsibility of private actors, according to the legislation of each country. 

As a component of the right to health, reproductive rights are based on the recognition of 
the basic right of all couples and people to freely and responsibly decide on the number 
of children, to have all the necessary information for this, and to attain the highest level 
of sexual and reproductive health. These rights include the right to make decisions on 
reproduction without any form of discrimination, coercion or violence and the right to 
control issues relating to sexuality. Reproductive health, in all matters relating to the 
reproductive system and its functions and processes, should also be understood as a 
state of physical, mental and social well-being and not merely as the absence of disease 
or infirmity�0.

Consequently, recognizing health as a right that protects physical as well as emotional 
and social aspects implies adopting measures to ensure that access to services for 
terminating pregnancies are lawful and safe when the continuation of a pregnancy 
places women’s health at risk, in the broadest sense. It also implies that States and their 
diverse actors abstain from impeding access to these services. The right to health also 
obliges States to eliminate risks associated with unsafe abortion and to facilitate legal 
access to these services.

b.	The	interdependence	of	the	rights		
	 to	health	and	life��

The right to health and the right to life should be interpreted as interdependent, in 
those cases in which the protection of the former is dependent on the guarantee of the 
continuity of life itself in dignified conditions.

The right to life is a right to liberty, the interpretation of which produces obligations on 
the part of States to preserve life and create conditions for a dignified life. This notion 
exceeds a biological meaning and includes elements of well-being as well as subjective 
elements related to the individual’s life project. 

The right to a dignified life should be understood not only as the right to sustaining life 
in its biological sense, but also as the right to (i) autonomy or possibility to build a «life 

�0 For these definitions see the chapter on the right to health in the background document, page 93. 
�� For detailed information on this chapter see the background document, page 98.
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project» and to determine its characteristics (to live as one wants), (ii) certain concrete 
material conditions for existing (to live well), (iii) the intangibility of non-patrimonial 
property, physical integrity and moral integrity (to live without humiliation)��.

The concept of a life project accentuates the importance of a person’s expectations 
with regard to her or his own life according to its conditions and its context. The basis, 
of course, of how people choose to lead their lives, is self determination��. The life 
project may be affected by the continuation of a pregnancy that is incompatible 
with the individual design of the project and that also determines effects on 
women’s health (as well as causing different types of harm, it affects women’s 
expectations of their future well-being and with that, their life project). 

According to international standards, the positive obligations of states, and, as a 
consequence, the obligations of those who implement the health exception who 
have been delegated the responsibility of guaranteeing the right to life in the field of 
reproductive health, imply the obligation to guarantee access to LTP services, enabling 
women to gain access to these services in a safe manner when their health is at risk. 

c.	 The	right	to	health	and	the	rights		
	 to	liberty,	autonomy,		
	 information,	and	the	free	development		
	 of	the	individual��

The importance of the relationship between the right to health and the rights to liberty 
refers to the recognition of people’s autonomy to make decisions about their health 
according to their life project.

When the continuation of a pregnancy affects health in its physical, mental or social 
dimension, the possibility to opt for a termination is an exercise of the rights to liberty, 
autonomy and the free development of the individual. The same occurs in other fields of 
health, for example, when decisions are made concerning interventions such as invasive 
surgery. The patient’s decision about the medical care he or she wishes to receive obliges 
health care professionals to respect it. Women’s choice to terminate a pregnancy should 
merit the same respect. 

It is not enough to have the freedom to autonomously make decisions about one’s own 
health, since it is also fundamental to have the possibility to carry out those decisions. On 
one hand, decisions related to health itself, such as terminating a pregnancy, cannot be 
arbitrarily interfered with by anybody; on the other hand, certain conditions are necessary 
for carrying them out, for example safe, accessible and respectful medical services. 

Respect for sexual and reproductive rights, founded on the principle of the dignity of 
people and their rights to autonomy and intimacy, is one of the essential components 
of women’s right to reproductive self-determination. The decision to continue with a 
pregnancy or not has to be taken in an informed manner, and should not be imposed 

�� For further ideas relating to the notion of dignity and a dignified life see the original in the background 
document, page 99.

�� For detailed information on the concept of a life see the background document, page 99. 
�� See the background document, page 100.
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externally, nor result in a disproportionate burden for women��. In terms of decisions 
about the termination of a pregnancy, there are decisions from important tribunals that 
establish the undeniable relationship between the right to liberty and the right to health. 
They show that the right to the free development of the individual for women prevails 
when the pregnancy results in an excessive and oppressive burden for women or when 
it affects their health, their economic situation or that of their family��.

Additionally, the right to information is a critical condition for the exercise of the right to 
make decisions about health. Access to full, clear, accurate, timely and understandable 
information on medical procedures, risks, advantages, disadvantages and possible 
consequences, is indispensable for decision-making. 

Health care professionals should respect women’s right to make informed decisions, as 
a legal and ethical obligation, throughout the process of the provision of health care. 
Therefore, arbitrary interventions in access to information, such as the provision 
of erroneous information or that which is intended to dissuade the woman, 
as well as violations of the confidentiality of medical information, are legally 
prohibited and carry professional responsibility. 

Women’s right to health is affected when they are provided with erroneous or incomplete 
information. 

d.	 The	right	to	health	and	the	rights		
	 to	intimacy	and	privacy��

Confidentiality is founded on the rights to privacy and intimacy and results in obligations. 
Similarly, the rights to privacy and intimacy are based on the principles of human dignity 
and fundamental freedoms that underlie all human rights. 

In the field of human rights, human dignity and fundamental freedoms signify the 
recognition of the person as the end and not the means for the provision of services to 
others and the fact that this person is a being capable of proposing ends for themselves 
and selecting the means to achieve them. With reference to the termination of a 
pregnancy, it is valid to interpret these principles in order to ensure that women can 
decide freely about continuing a pregnancy or not, and thus to develop a life project 
decided in an autonomous manner.

According to the right to privacy, no woman may be the object of arbitrary or illegal 
interference in her private life, including her reproductive decisions. The right to privacy/
intimacy should include the material conditions for health institutions to facilitate the 
necessary privacy for the provision of services for terminating a pregnancy and/or post-
abortion care. Information on health itself is provided in an environment of profound 
intimacy and exposure of private life. Divulging this information is therefore a violation 
of the right to privacy. 

�� A disproportionate burden is one which a person can not be obliged to withstand because it lacks any type of 
legal or ethical basis (for example demanding the sacrifice of someone’s life or to demand heroic sacrifice). 

�� See the background document, page 103. 
�� See the background document, page 106.
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The absence of confidentiality and the ensuing possibility that the practice of LTP could 
be revealed puts women’s health at risk since it discourages them from seeking health 
services when they need them, also affecting their confidence in health care professionals 
and their willingness to be honest about their status and their needs. Confidentiality 
is therefore an essential component of the quality of health services in general, and of 
sexual and reproductive health services in particular. 

With regard to confidentiality, its obligatory nature is established in the different laws 
related to health care service provision and professional responsibility, as a right of 
patients and an obligation of health care professionals. 

Among the health care professional’s obligations, according to the ethical codes of various 
medical associations, there is the obligation to not reveal or report situations that may 
expose women to criminal processes or prejudice them in any way. According to this 
legal framework, medical confidentiality is not a choice but a legal and ethical 
duty of the profession and also an obligation for health teams��.

Confidentiality is critical in those cases where the termination of the pregnancy is 
required due to health reasons, since if there is a risk that the information provided by 
the women in the consultation may be used against them, they will face the disjunctive 
of «choosing» between caring for their health and well-being or protecting their privacy 
and intimacy. 

e.	 The	right	to	health	and	the	right		
	 to	human	dignity	and	to	be	free	from	cruel,		
	 should	be	inhumane	and	degrading	treatment��

Every person has the right to respect for their physical, psychic and moral integrity. Nobody 
should be submitted to torture, punishment or cruel, inhuman or degrading treatment. Any 
act of torture or other cruel, inhuman or degrading treatment or punishment represents an 
offence against human dignity. In the case of the lawful termination of a pregnancy, the 
right to be free from cruel, inhumane and degrading treatment and to women’s personal 
integrity is guaranteed when they are protected from practices that limit or obstruct the 
adoption of autonomous decisions about their body and their health. 

The area of the protection of human dignity includes decisions related to the life project 
that in turn includes reproductive autonomy. Conduct that has been recognized as 
cruel, inhumane and degrading, and consequently as a violation of the right to dignity, 
is that which forces women to adopt acts in her reproductive life against her 
will: unwanted motherhood, being forced to continue the pregnancy that 
threatens her health, forced pregnancy, forced termination of a pregnancy and 
the forced continuance of a pregnancy. This conduct constitutes a violation of sexual 
and reproductive freedom and is therefore incompatible with the right to health. It also 
constitutes a violation of women’s right to dignity, reproductive self-determination and 
personal integrity. 

�� Examples of pronouncements along these lines can be found in the background document, pages 
106–109.

�� See the background document, page 109.
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Obstacles to gaining access to an LTP for health reasons are a form of cruel, inhumane 
and degrading treatment, since they produce not only physical pain but also moral and 
emotional suffering�0. Therefore the use of technological and scientific progress against 
the well-being, interests and dignity of women is prohibited. When applying the health 
exception, no technological or scientific progress will be used as an argument to prevent 
a woman’s decision to terminate a pregnancy.

f.	 The	right	to	health	and	the	right	to	freedom		
	 of	religious	beliefs��

Authorities (including those in the health system) should base their decisions on the 
respect for the freedom of religious beliefs that represents the foundation of secular states 
in which it is not possible to prevent women’s access to the termination or continuation 
of a pregnancy due to certain religious beliefs.

As international instruments well recognize, expressions of religion and beliefs have limits 
that may be outlined in laws designed to ensure that their exercise does not prevent the 
protection of health, among other aspects of public well-being. It is not a question of 
excluding decisions based on beliefs or religion, or even on the absence of any religious 
belief, but of avoiding ideas of a specific belief or religion being imposed on those who 
do not share the same convictions. Religious discourse that aims to discourage women 
from opting for an LTP represents a moral constraint that constitutes a violation of their 
human rights by inciting them to place their own health at risk. 

In the scenario of the right to make decisions about health, the secular state allows for 
the differentiation between the public sphere, where its role is simply to guarantee the 
freedom to decide – not only by preventing arbitrary interference against this right but also 
by adopting the necessary measures for individual decisions about health to be effective 
– from the private sphere, where decisions are made based on one’s own morality. 

Restrictions or exclusions based on a person’s beliefs (as often occurs with LTP) 
that are detrimental to other rights or freedoms (such as the right to health 
or life in the case of the application of the health exception) constitute acts of 
discrimination that in turn violate human dignity. 

g.	 The	protection	of	health	and	well-being��

The right to the protection of health has traditionally been approached from the 
perspective of the presence/absence of disease. In this sense, the protection of health 
extends to the point where a person is understood to be healthy, that is, not ill. However, 
the conceptualization of the right to the protection of health has transcended the limited 
notion of the mere absence of disease by recognizing that everyone has the right to an 
adequate standard of living that ensures their health and well-being. 

�0 An important example that illustrates this situation can be found in the background document, page 
111.

�� See the background document, page 112.
�� Background document, page 115.
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Apart from not having any disease, enjoying health, or being well, from the perspective 
of well-being, implies having an adequate supply of food, a dignified environment and 
housing, a stable emotional situation, among others. Approaching the right to health 
from the perspective of well-being offers a solid basis for the recognition that 
a pregnancy can affect a woman’s health not only in cases where it causes 
a physical illness, but also in those cases where her well-being is affected, 
including what each woman may understand as being well. The concept of well-
being emphasizes and highlights the need for the termination of a pregnancy to be 
carried out in timely, lawful and safe conditions. 

The concept of well-being includes not only the length of life but also in particular the 
quality of that life, and what women feel in relation to their well-being. This consideration 
recognizes the importance of the perception and knowledge women have of themselves, 
their bodies and what they can endure, not endure or overcome. This recognition results 
from the importance of taking into account what women think, and is based on the 
respect for their rights to dignity and autonomy, expressed by the freedom to make 
decisions among others. 

The specific relationship between health, well-being and the termination of a pregnancy 
recognizes the possibility of having access to lawful and safe abortion as a circumstance 
that contributes to women’s well-being, when the continuation of the pregnancy is 
incompatible with their life project and negatively affects their physical, psychic or moral 
integrity. The negative effect on well-being is consequently an effect on the right to the 
protection of health. 

h.	 The	right	to	health	and		
	 the	social	determinants	of	health��

The right to health is not only the right to health care but also a right that includes 
social, economic, cultural and political determinants. Among these, it is important to 
highlight some that have a closer relationship with reproductive health: participation in 
decision-making relating to health, information about sexual and reproductive health, 
literacy, nutrition, and non-discrimination and equality on gender issues. The majority of 
these determinants directly influence access to services that are essential for preventing 
morbidity and mortality due to pregnancy and childbirth, and imply the recognition 
that the conditions in which a person is born, grows up, works and grows old have a 
strong influence on health and that the inequities of these social conditions result in 
health inequities. 

Social position – the location of the subject in the socio-economic and cultural structure 
of a society – is derived from conditions such as economic status, gender, race and age, 
among others, and is located at the heart of mechanisms that produce inequality in health. 
Consequently its identification and an understanding of the way it functions are essential 
in order to eliminate or reduce inequities, which can be defined as inequalities that are 
avoidable or unjust��.

�� See the background document, page 117.
�� See the original in the background document, page 171.

	 	 32		 >>>>>	>>>>>>>>>>>>>>>>>.................=======..../////	–––	–///	Position	Document



There are two levels in the structure of social determinants of health. On the one 
hand there are structural determinants, such as education, the minimal conditions 
for subsistence, work and non-discrimination. On the other hand there are material 
conditions, psychosocial circumstances, biological factors or behavior and the health 
system itself that represent intermediary determinants��.

In general terms pregnancy has implications for health, including aspects of social well-
being that can justify the termination of a pregnancy in any case where it is desired by 
the woman. The forced continuation of a pregnancy can result in a woman having a life 
and future full of anxiety, just as unwanted children will probably live in families that are 
not ready to take them on, whether for psychological reasons or for the impossibility of 
caring for them. These reasons should be taken into consideration in cases of termination 
of pregnancies when defining and assessing the risk of suffering harmful effects on 
health in its physical, mental, emotional and social dimensions��.

2.	Dimensions	of	the	right	to	health��	

Health is an integrated concept that has three dimensions: 
physical, mental/emotional and social. These dimensions are not 
hierarchized; on the contrary, in an integrated understanding, 
physical, mental/emotional and social aspects have equal value. 
When applying the health exception, the risk assessment should 
be based on this integrated notion. Each of these dimensions can 
be assessed on the basis of an analysis of risk factors, classified 
here as vulnerability and precipitating or perpetuating factors in 
the development of certain physical, mental or social conditions.

The decision to terminate a pregnancy through the health exception 
should be preceded by an analysis of the presence of risk factors by 
health care professionals and by a clear presentation of this analysis 
to the woman. Determining the presence of risk factors should be 
guided by the definition that understands health as well-being and 
that takes the life project into consideration. The categories used 
and grouped in this section refer to situations in which the health 
exception could be implemented, but in no way are they closed 
categories nor do they exhaust all potential categories, which 
could be extended according to the judgment of the health care 
professional according to the particular situation of each woman. 

�� See the original in the background document, page 118.
�� For an example of the social dimension of the effect see the background document, page 120.
�� See the background document, page 121.
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This chapter is based on the concept of the right to health described in the previous 
chapter and therefore it emphasizes that the application of the health exception for 
the lawful termination of a pregnancy does not require any confirmation of an 
illness; instead it is enough to show that the state of well-being, of which the 
right to health consists and which comprises all the elements mentioned and 
the life project, will be harmed by the continuation of the pregnancy. 

The assessment of the presence of risk factors should be expressed in a diagnosis�� 
to be presented to the woman in respect of her right to information, setting out 
the consequences of the continuation of the pregnancy. For this end the health care 
professional should use the necessary means to establish the presence of a risk to health, 
including, if the woman needs it, a consultation with specialists and by carrying out 
examinations.

For methodological purposes only, each one of the dimensions of the right to health is 
developed separately in this chapter. However, this does not mean that they should be 
understood in this way when assessing the integrated health status and well-being of 
each woman. The dimensions of the right to health are interdependent and therefore 
in practice they function as an indivisible whole. 

The concept of risk does not refer to the profile of the harm, only to the possibility 
of it occurring. Therefore the presence of one or various risk factors is sufficient 
to consider that risk exists as a possibility, and with it a harmful effect on health 
in any of its dimensions, making the lawful termination of a pregnancy for 
health reasons an alternative to facing this risk. 

Risk assessments associated with pregnancy based on the various dimensions of health, 
their appropriate and timely explanation and the presentation of a lawful termination 
of the pregnancy as an alternative to this risk, recognize a woman’s right to autonomy 
and her capacity to decide about risk or harmful effects on health that are considered 
acceptable, opting for the continuation or termination of the pregnancy according to 
her specific circumstances.

The risk to health is generally defined as the probability that there will be a harmful 
effect, or as a factor that increases this possibility. This definition alludes to the possibility 
or the probability that harm will occur��. Therefore the establishment of risk�0 for the 
application of this exception seeks to prevent any harm to women’s health and life 
associated with the continuation of a pregnancy and does not mean that harm already 
exists, or that there is imminent risk of death or harm to health. In other words, there 
may be a risk of death, illness or a deterioration of health or a risk of harm to well-being 
that in turn may be physical, mental or social. 

�� For further information see the background document, page 129.
�� It is important to highlight the conceptual difference that exists between the possibility and the probability 

of harm in the definition of risk, that consists of greater certainty that harm will result when one talks about 
probability. Even though, in applying health exception, the existence of risk that justifies the termination 
is real, it does not specify that it be probable but that the existence of possibility is sufficient, bearing in 
mind that it is always the woman who should decide how much risk she is prepared to face. 

�0 For further information on the mechanisms for establishing risk, see the background document, page 
123.
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It is necessary to understand these different approaches in relation to each case in which 
the continuation or termination of a pregnancy is assessed in order to understand what 
risk means for the woman and on this basis, how much risk she is prepared to face. 
The statistics (rates and percentages of occurrence) cannot be an argument for denying 
a service, since although they can be useful, they do not reflect an absolute reality, 
nor do they mean that a woman does not face any risk. In the application of health 
exception, a system of risk measurement should ask how much quality of life or how 
many years of healthy life (for example, harmful effects on well-being, due to incapacity 
or illness) would a woman lose if she continues with a pregnancy that may harm her, 
using a parameter of well-being understood as the best possible situation for women 
to eliminate these risks.

Another important aspect in the assessment of risk is that the different risk factors do 
not act in an isolated manner and that their presence depends on immediate or recent 
causes as well as others that are «remote», converting a situation or condition into a 
risk factor for a particular person��. The condition of multiparity as a risk factor, for 
example, is not only derived from this condition, but also from the possible chain of social 
determinants (maternity as destiny and the only life project), economic determinants 
(conditions of poverty and precariousness due to having a large number of children) and 
cultural determinants (women’s inability to negotiate the use of a contraceptive method). 
In the application of health exception, the identification of risk factors therefore shows 
how different dimensions of health interact in the life of a person to produce certain 
consequences for health.

The presence of certain risk factors follows individual patterns as well as social 
circumstances and specific combinations of exposure to risk. Therefore individual, 
environmental, structural and social factors should be considered that may affect wider 
sectors of the population, such as deficient health care services or inappropriate SRH 
policies. 

Moreover, some risk factors produce different impacts on the person’s different stages 
of life, in at least two ways. First, exposure to risk factors such as poverty produces 
accumulated effects that, after long periods, may have a more critical impact. Exposure 
to disadvantageous social settings accumulates throughout a person’s life and 
increases the risk of disease or death. Second, a particular risk may have different 
effects according to the person’s stage in life: for example, leaving the education system 
has a different effect on an adolescent compared to an adult who is still studying. 

However, the determining factor should be the individual’s perception, that is, the opinion 
formed by each person. 

To identify the presence of risk and the scope of its impact, those who participate in the 
application of the health exception should take into account: (i) how the continuation of 
the pregnancy will affect the woman’s health in each concrete case, in terms of the loss 
of well-being, and the loss of quality of life and years of a healthy life; (ii) that the risks to 
women’s health are complex and imply a consideration of different factors (vulnerability, 
precipitating and perpetuating), and that the risks also combine different dimensions of 
health; (iii) that the impact of risk factors depends on individual combinations of different 

�� For further information see the background document, page124.
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exposure to various risks that occur in the life of each woman and on factors that affect 
broad segments of the population such as environmental factors; (iv) that risks produce 
different results depending on the life cycle and the accumulated effects of particular 
exposure to them: and (v) that women who need an LTP under the health exception 
often do not seek services to request a termination, given that they do not necessarily 
have information on any possible harmful effect on their health. 

An individualized diagnosis of risk associated with pregnancy represents a 
practical and accessible opportunity to take into account circumstances such 
as age, poverty, situations of violence and the lack of access to reproductive 
health care services, among others, that directly affect women’s health and 
that could be considered by health care professionals when they are giving a 
risk assessment. 

The considerations outlined above demonstrate the critical importance of the explanation 
of risk by health care professionals in order for women who require an LTP for health 
reasons to consolidate their individual perception of the risks and their levels of 
acceptability according to their specific expectations and circumstances. Consequently it 
is essential that the information offered be complete, clear, accurate and timely: different 
ways of presenting information determine different assessments and decisions, and they 
do not always favor women’s autonomous decision-making.

For the analysis and understanding of the risks or detrimental factors of the dimensions 
of health, the following framework has been adopted. While this was originally used to 
study mental health, here it is adapted for all the dimensions of health��:

Vulnerability factors: those that have a predisposition to risk or harmful effects on 
women’s health. They may be physical, mental/emotional or social. 
Precipitating factors: those that may lead to the appearance of a risk or harmful effect 
on women’s health. They may be physical, mental/emotional or social. 
Perpetuating factors: those situations that are irreversible, chronic or that may produce 
consequences that have a chronic or long term impact on health. They may also be 
physical, mental/emotional or social��.

The operating categories, introduced below in the study of each dimension of health, 
are defined as those situations in which the health exception could be applied so that 
the conceptual elements explained in this chapter may be converted into suggestions 
for gaining access to the lawful termination of a pregnancy. This set of categories is not 
closed nor does it cover all the situations of potential risk.

These categories may not be used to force women to terminate a pregnancy against 
her will. If the woman decides to continue the pregnancy in spite of the presence of risk 
factors, the state must guarantee the material conditions for taking the pregnancy to 
term in the best possible conditions. In every case women should receive comprehensive 
care for any of the factors that may be detrimental to her health, including the prevention 
and assessment of risk. 

�� See the original in the background document, page 129.
�� This framework also corresponds to the classification of predisposing and precipitating factors and 

consequences that is traditionally used in medicine. However, it is concerned with wider categories that 
include the latter but are not limited to them. 
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a.	 The	physical	dimension	of	health��

When it is a question of saving a woman’s life or preserving her health, therapeutic 
abortion is commonly mentioned. It is widely understood to mean: 1) saving the woman’s 
life, 2) preserving the woman’s health in its physical, mental and social dimensions, 3) 
terminating a pregnancy that may result in the birth of a fetus with defects that are 
incompatible with life or associated with a high level of morbidity due to serious genetic 
or congenital deformities, among others. 

The consideration of risk or harmful effect on health is a key element in the prevention 
of disease and harm. The ability to define the situation is difficult due to the subjective 
nature of decisions relating to potential morbidity and mortality among pregnant women, 
except for acute and critical situations. A variety of medical conditions have the potential 
to affect pregnant women’s health and cause complications that could threaten her life. 
Therefore women who may need a lawful termination of a pregnancy for health reasons 
may be identified at any stage of the pregnancy. In general, a pregnancy is high risk 
when the woman, fetus or new-born child has or may develop a higher than average 
risk of morbidity or mortality, whether this may be before, during or after childbirth. 
Therefore, the decision about a lawful termination of a pregnancy should be 
taken individually with each patient. 

Below we present the factors that should be taken into account when determining risk 
or harmful effects on health in its physical dimension: 

Vulnerability factors: physical factors that may determine the appearance of harmful 
effects on health, such as: 

chronic genetic diseases;
physical deformities;
diseases suffered during childhood or before the pregnancy;
family history or any characteristic that predisposes the woman to suffer illnesses 
that affect her physical integrity
 inadequate treatment of illnesses suffered, bad dietary habits or unhealthy lifestyles, 
among others.

Precipitating factors: physiological changes that occur during normal gestation may 
aggravate a pathological process in the pregnant woman. Moreover, the pregnancy itself 
may become a precipitating factor of an illness. Precipitating factors are constituted by:

medical complications of the pregnancy that have an adverse effect on the woman’s 
health;
the need to interrupt medical treatment for an illness suffered by the woman that 
is being controlled or treated, since this situation influences the deterioration of the 
woman’s health;
the contraction of certain illnesses during the pregnancy that in another circumstance 
would not be dangerous; 
exposure to transmitted infections, situations of ill treatment or sexual or physical 
violence. 

�� See the background document, page 130.



















Position	Document	>>>>>	>>>>>>>>>>>>>>>>>.................=======/....../////	–––	–///	 	 	 3�	



On occasions the moment of childbirth may become a factor that precipitates the risk to 
health. In general terms and in the face of an imminent risk of medical or psychiatric 
morbi-mortality, the continuation of the pregnancy normally represents a 
greater risk than its termination. 

Perpetuating factors: These appear when the continuation of the pregnancy is 
incompatible with the effective, adequate or reasonable treatment of an illness 
concomitant with the pregnancy, producing possible chronic effects on women’s health. 
Late access to the termination of a pregnancy and gender-based violence, including sexual 
violence and producing chronic effects on health, form part of these factors. 

After analyzing the factors described, the following operating categories are proposed 
for the termination of a pregnancy due to risk to women’s physical health:

Diseases acquired or suffered during infancy, and before or after the pregnancy
Genetic diseases and chronic diseases that affect health in general terms. 
Diseases susceptible to becoming more serious, or that have become serious with 
the pregnancy due to the physiological changes produced during normal gestation 
(increased risk as the pregnancy progresses, or the increase of the possibility of risk).
Medical complications of the pregnancy that may produce an illness or aggravate a 
pre-existing illness, or become a danger to health and well-being. 
Diseases that cannot receive adequate treatment with the pregnancy and that 
therefore increase the risk of a harmful effect on the woman’s health.
Pathologies that may be triggered by childbirth. 
Diseases that lead to greater physical, mental or social vulnerability. 
A harmful effect on physical integrity due to violence.
Physical effects on women’s health due to fetal deformity.

In order to understand the scope of the physical dimension of health, a 

relevant case is that of a woman suffering from severe myopia who consulted 

her ophthalmologist to request the termination of the three-month old 

pregnancy, based on the argument that her health was deteriorating. She 

was 29 and had two children. Apart from a general practitioner who agreed 

to the termination of the pregnancy, the other health care professionals 

believed that the woman’s health was not at risk. However, she became blind 

after she gave birth. This case was reviewed by a regional court that decided 

that since it was impossible for the woman to gain access to the procedure 

and there were no mechanisms allowing for the doctors’ decisions to be 

overturned, her physical integrity had been damaged, among other rights. 

Although the debate did not focus on whether the myopia affected the 

pregnant woman’s physical health or not, or if it became more serious due 

to the pregnancy, it did recognize that the result of the continuation of the 

pregnancy in this concrete case, against the woman’s will, had produced 

negative effects on her physical integrity given her state of disability, and 

also recognized the harmful effect on her mental well-being��.

�� An extended version of this case can be found in the background document, page 135.
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b.	 The	mental	dimension	of	health��	

Mental health is a dimension of health that has been widely recognized in the arena of 
international law on human rights and health legislation in the majority of countries in the 
region. Harmful effects on health occur at different levels and do not necessarily 
imply the existence of absolute incapacity or severe mental illness. The scope of 
the concept of mental disorder has been extended to include psychological pain or 
mental suffering associated with the loss of personal integrity and self esteem, 
caused, for example, by a pregnancy caused by rape or incest, or when the fetus suffers 
serious fetal deformities. 

Research by international organizations found that women have more chance than men 
of being affected by specific mental disorders, the most common being depression, the 
effects of domestic violence, the effects of sexual violence and substance abuse��. In 
many cases, social causes are the most significant explanation for the appearance of 
these disorders, since women who live in poverty associated with little education, low 
income or family difficulties face a greater chance of suffering from a mental disorder. 

Vulnerability factors: In order to determine the possible harmful effects on mental 
health when applying health exception, different factors connected with mental health 
should be analyzed. One example is the greater vulnerability that women have with 
regards to experiencing a mental health disorder. The combined impact of gender and 
poor socio-economic conditions may become critical determinants of mental health��. 
There are at least three causes that underlie the high prevalence of this type of 
illness in women and that should be considered as producing risks of harmful 
effects on mental health: 

The interaction of biological factors with social vulnerability, as occurs in the case 
of post-natal depression; 
Gender roles (loss of autonomy and control over one’s own life; a poor financial 
situation associated with uncontrollable events such as children’s or husbands’ illness 
or death, and unsafe work all produce a greater risk of mental illness); 
Gender-based violence (GBV) and its strong relationship to mental health. The 
problems that are most commonly experienced by women who have suffered abuse 
are depression, anxiety, post-traumatic stress, insomnia and alcohol abuse. Battered 
women are more prone to needing psychiatric treatment and to attempting 
suicide than women who have not been ill-treated��.

Other vulnerability factors of the dimension of mental health are: 

genetic inheritance defined by the woman’s personal and family clinical history; 
experiences of abuse or abandonment during childhood; 
multiple changes of schools or housing; 

�� See the background document, page 135.
�� Details of this research can be found in the background document, page 139.
�� For futher information on the relationship between gender and mental health, see the background 

document, page 137.
�� See the original in the background document, page 140.
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the relationship between mental disorder and genetic diseases; 
chromosomal, genetic and multifactor pathologies;
auto-immune diseases.

Moreover, suffering from a mental illness – including mental disability– makes women 
more vulnerable to suffering sexual violence, alcohol or drug abuse and therefore to 
unwanted pregnancies with the risks this involves. This does not mean prejudging 
the capacity of women who suffer from serious mental disorders to decide about the 
continuation of a pregnancy, but simply accepting that this fact constitutes a risk factor 
to be taken into account. 

Precipitating factors: There are a series of personal situations that may determine the 
appearance of a harmful effect on mental health, such as: 

suffering the loss of a loved-one;
the end of an important intimate relationship;
the loss of employment;
the unwanted pregnancy itself and the circumstances that led to it;
illnesses that may suffer the worsening of symptoms during the pregnancy producing 
aggression towards others or one’s self;
the impossibility or the refusal of a termination of a pregnancy (that may 
become a factor that precipitates other disorders);
disorder due to post-traumatic stress.

The latter is a state of psychic suffering, the causes of which include having received 
the information of a catastrophic diagnosis (as occurs in the cases of fetal deformities), 
having been tortured, physically, psychologically or sexually abused, having experienced a 
situation of armed conflict or having been obliged to continue an unwanted pregnancy, 
and, in general, any situation in which the person believes that her or his life is at risk. 

Perpetuating factors: Perpetuating factors may sometimes be the same as vulnerability 
factors. Therefore conditions related to the woman’s social and cultural situation are 
relevant in terms of the perpetuation of a mental illness or disorder. Those who find 
themselves vulnerable to suffering a mental illness or disorder generally include:

people living in extreme poverty;
girls and adolescents whose upbringing has been traumatic;
women and girls who have experienced violence, who are displaced or are refugees 
or who come from a context of war.

Adolescent women experience a higher rate of vulnerability than men in terms of the 
prevalence of depression and eating disorders, and they are more prone to suicidal 
thoughts and suicide attempts. Chronic problems such as poverty, marginalization, an 
absence of social support, problems of access to adequate health services and sexual 
violence, among others, affect mental health. In relation to mental health it is important 
to highlight emotional aspects that are concerned with the person’s perception of her 
or his well-being and daily functioning in social and work spheres. 

On the basis of this analysis, we propose the following categories for the termination of 
a pregnancy on the basis of risk to the woman’s mental health:
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Serious or chronic mental illness
The risk or presence of any mental disorder resulting from or aggravated by the 
pregnancy (due to the interaction between hormonal processes, the immune 
system and neurotransmitters). The interaction between biological factors and social 
vulnerability. 
Genetic inheritance indicated by personal or family psychiatric history. 
A history of the mental health of the woman being severely compromised after 
childbirth.
Unwanted pregnancy and the consequent anxiety felt by the woman.
The future risk of adverse effects on mental health.
Suicidal thoughts.
The forced continuation of a pregnancy or the anxiety, pain or psychological harm 
combined with this situation.
Problems with the partner, inadequate social support, and a poor financial 
situation.
Depression or anxiety disorders in women and adolescents.
Post-traumatic stress.
Psychic suffering following the diagnosis of an illness.
Psychic suffering following a catastrophic diagnosis of fetal deformity�0.
Early or late pregnancies according to the individual’s life project. 
A strong harmful effect on the perception of well-being. 
Gender roles that affect autonomy and produce subordination. 
Exposure to gender-based violence, including sexual violence. 

Among the possible precipitating factors of a mental illness, we discount the post-abortion 
syndrome, since this has been severely questioned in medical literature. Various studies 
have confirmed that psychiatric consequences of a termination are rare and that these 
have been associated with other circumstances such as a previous mental illness, or with 
terminations carried out under pressure or in unfavorable circumstances��.

In order to understand the scope of the application of the health exception 

based on the mental health dimension, a relevant case is that of a girl of 

13 years old, pregnant as a result of sexual abuse, who expressed the wish 

to terminate the pregnancy from the moment she discovered she was 

pregnant. According to legislation within the country where this case 

occurred, abortion was accepted as a medical procedure. In this concrete 

case, the Court decided that when a girl is at risk of suffering severe mental 

anxiety due to not being able to terminate a pregnancy, LTP is clearly 

indicated in order to protect her mental health��.

�0 More information about this situation can be found in the background document, page 141. 
�� See the background document, page 142.
�� A complete description of the case can be found in the background document, page 143.
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c.	The	social	dimension	of	health��

The social dimension of health is explicitly recognized as an element of health. It is defined 
from the perspective of the underlying determinants of health and covers minimum factors 
of material well-being, such as access to drinking water, good sanitation conditions, 
nutrition and adequate housing, healthy conditions at work and in the environment, 
and access to education and information. 

In general the social determinants of health refer to the social conditions in which people 
live. The structure of these determinants comprises three elements: the political and 
socio-economic context, structural determinants and intermediary determinants. 

The right to health in its social dimension is associated with well-being and includes:

poverty, understood in a wide sense as any type of hardship, lack or deprivation 
– the lack of «something»–, something that is in itself morally relevant and the 
object of policy;
social exclusion, understood as the inability of society to distribute material benefits 
and opportunities – basically work and education – to all citizens, and to guarantee 
their social and political integration due to the existence of cultural or legal barriers;
marginalization, understood as the presence of a mass of people on the margins of 
the modern nucleus of society – a nucleus that is capable of guaranteeing, among 
others, access to good employment, a good income and good public services. 

In a wider sense, the social determinants of health are factors related to «being well» and 
with a person’s life project: education, employment, employment benefits to support 
the exercise of maternity and paternity, conditions that enable the couple to share 
responsibility, the number of children wanted, etc. The termination or continuation of 
a pregnancy that represents a risk to the woman’s health has a profound effect on the 
definition of her life project and her well-being. 

Vulnerability factors: Those who participate in the application of the health exception 
should take into account the fact that the social context in which women live determines 
their well-being and health; moreover, this context may be a factor that exacerbates physical 
or mental pathologies. In a country with high rates of unemployment and situations of 
discrimination against women in the sphere of employment, (for example, lower salaries or 
the difficulty of gaining access to certain jobs, the impossibility of resorting to mechanisms 
for demanding that men assume responsibility for food preparation, the lack of nurseries or 
breaks during periods of lactation, the lack of support for single mothers) the continuation 
of a pregnancy may diminish or damage the well-being of women or exacerbate different 
physical or mental health conditions. In the case of rural, indigenous or afro-descendent 
women, women living with HIV/AIDS, migrant or disabled women and women in prison, 
for example, discrimination is even greater, implying greater risks to health. 

One important aspect of the social dimension of health is that of the structural 
determinants that refer to all of the components of socio-economic position 
that affect health outcomes. People attain a position according to their social class, 
employment status, educational achievements and income level. 

�� See the background document, page 144.
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Vulnerability factors may be associated with the structural social determinants of health 
such as: 

no, low or insufficient income; 
low levels of education or education in process (for example, the vulnerability of a girl 
who becomes pregnant without having completed high school is greater, because 
it is likely that the education process will be interrupted and in the long term this 
deepens inequality);
low socio–economic level; 
a large number of children; 
the absence of a partner. 

Vulnerability factors leading to harmful effects on health in its social dimension generally 
function in a systematic or cumulative way. In this sense, a low level of education 
produces a low-paid job that perpetuates the cycle of poverty. Similarly, gender-based 
discrimination places women in situations of risk, such as in cases where violence 
or abuse prevents their control over resources and respect for their decisions.

Harmful effects on health, related to education and the continuation of a pregnancy, occur 
in at least two possible situations: (i) when the continuation of a pregnancy of a woman 
with a low educational level constitutes a risk to her well-being because it is very likely that 
her chances for gaining access to well-paid employment are reduced, perpetuating levels of 
poverty throughout her life, (ii) when the continuation of a pregnancy leads to the woman 
leaving the education system (adolescents) or reducing her educational expectations (not 
receiving higher education due to starting work). When assessing these possible situations 
as factors that influence risk it is essential to review the life project the woman has defined 
for herself, since well-being may be affected as a result of the dilemma of the continuation 
of her pregnancy or the suspension or postponement of her education. 

The woman’s work may also affect her health in its social dimension in the case of the 
continuation of the pregnancy. For example, a woman who does physical work may be 
forced to withdraw, at least temporarily, from the labor market. Moreover exposure to 
dangerous substances, even when this stops during the pregnancy, may produce physical 
risks for the woman or her baby. It is also important to recognize that discrimination 
in employment due to pregnancy is a situation that affects many women since 
women who become pregnant are often dismissed from their jobs and/or 
face barriers to returning to work or they are subject to the conditions of the 
informal sector. Even when the majority of countries have legislation that protects 
women during pregnancy and after childbirth through measures such as the reinforced 
labor stability (the prohibition of dismissal, the requirement of special permission or 
payment of compensation) or maternity leave, these benefits become elusive in irregular 
markets and they combine with the difficulty of access to justice. 

Precipitating factors: Material circumstances, such as biological or behavioral factors, 
psychosocial circumstances and the lack of access to a health system are factors that 
may constitute a risk to health (intermediary factors��).

�� See the original in the background document, page154.
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Material circumstances define the physical environment and, depending on their quality, 
they are connected to well-being or produce risk:

housing;
potential consumption: for example, of healthy food and clothing for protection in 
winter; 
physical environments at work and in the neighborhood.

When they are negative these circumstances represent a risk factor for the continuation 
of the pregnancy, for example when housing conditions are bad, people are living in 
overcrowded conditions, and there is a lack of public services and safe drinking water. 
The social environment or psychosocial circumstances include: 

factors that produce stress in the psychosocial sphere (such as negative events in 
life or stressful jobs); 
distressing life circumstances (debts);
the absence of social support, etc.

In this sense different social groups are exposed to different levels of experiences and life 
situations that are seen as threatening, frightening or difficult. Stress due to social conditions, 
for example, may provoke or exacerbate certain physical or mental health conditions. 

Biological and behavioral factors include smoking, a deficient diet, alcohol consumption 
and the lack of physical exercise.

Finally, not being affiliated with a health insurance system, or having limited 
access to one, produces risks associated with the continuation of a pregnancy. 
For example, when women do not have access to prenatal care, or lack the 
resources to gain access to safe services in the event of complications during 
pregnancy or childbirth as well as in the case of an LTP. 

Perpetuating factors: The continuation of a pregnancy may perpetuate or exacerbate 
the conditions affecting women’s well-being. The social factors that deepen harmful 
effects on health include:

gender inequality as a determinant of health status��;
chronic poverty;
an increase in the number of children;
being responsible for caring for children with deformities or disabilities or for people 
in the home;
the consequences of the forced continuation of a pregnancy that prevent women’s 
access to dignified work or continuing with the process of educational training, 
among others; 
the couple’s lack of joint responsibility, when there is a partner, or his absence;

Based on the above, the following categories are proposed for the termination of a 
pregnancy for health in its social dimension:

social exclusion or marginalization due to displacement, armed conflict, migration, 
rural location, race/ethnicity (indigenous and afro-descendent) or health status;

�� Detailed information on the relationship between gender and health can be found in the background 
document, page 151.
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gender-based discrimination in access to power and the resources for decision-
making;
gender-based violence
vulnerability due to social aspects (conditions of chronic poverty) with harmful effects 
on the physical and mental dimensions of health; 
stress due to social or material conditions or marginalization;
low educational levels or the need to end schooling due to an unplanned 
pregnancy;
the impossibility of taking on children due to work, including unpaid work and care 
work in the home;
the absence of integrated policies on care for women during pregnancy and after 
childbirth;
the impossibility of continuing in work, unemployment, employment that is informal 
or a risk to health;
satisfaction with maternity (the desired number of children has been achieved);
pregnancies during adolescence;
harmful effects on women’s well-being based on what women consider as «being 
well», including negative effects on the life project caused by an unplanned or 
unwanted pregnancy; 
harmful effects on the health of children already born;
habits that may become risk factors;
socio-economic precariousness;
the absence of social support networks��;
the lack of joint responsibility or the absence of the partner;
single mothers without social support.

3.	Principles	to	be	considered		
	 when	implementing		
	 the	health	exception��

The principles that should guide the application of the health 
exception are derived from the international human rights 
framework and include:

respect and protection (abstain from directly or indirectly 
obstructing access to LTP services and guarantee that third 
parties do not create obstructions);
fulfillment (guarantee effective access to LTP services);

�� For further information on this concept see the background document, page 150.
�� See the background document, page 158.
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equality (formal and material: the same rights for all people 
and the adoption of adequate measures to attend to different 
needs);
equity (the elimination of avoidable and unjust inequalities);
non-discrimination (preventing women from being affected 
by the absence of services in cases where access to services 
affects women exclusively, such as the case of LTP).

This chapter addresses the principles that should guide the application and interpretation 
of the health exception. They are framed in the concepts of human rights and clarify 
the ethical aspects related to the application of the health exception. This reflection is 
particularly directed at health care professionals in order for the contents to serve as a 
guide to reading, interpreting – in the case of doubt, inconsistencies or lacunae – and 
applying the regulations contained in laws on the legal termination of a pregnancy that 
exist in each country. 

a.	 Respect	and	protection��

According to the obligations relating to respect and protection, States – including all the 
public and private actors of each country’s health system – have the obligation 
to not hinder – directly or indirectly – the exercise of women’s human rights, 
and among them, the right to health, and to guarantee that third parties do 
not hinder these rights. 

These types of duties prohibit the State from interfering arbitrarily and illegally in the 
private sphere of women’s lives in order to restrict or deny their access to the safe 
termination �� of a pregnancy for health reasons, when the latter is permitted by law, 
and require the State to prevent interference by third parties – private actors�0.

Equally, States should guarantee: (i) the elimination of arbitrary interference in the 
access to integrated services (either to terminate or to continue the pregnancy), (ii) equal 
access for all women to integrated services (a timely termination or the prevention of 
complications) and, (iii) the provision of all necessary information in order for the health 
exception to be applied equitably, that is, taking into account the differences specific 
to different women. 

The term «all information» includes an explanation for women by health care professionals 
of the risks associated with the pregnancy and the potential consequences of its 
continuation. 

�� See the background document, page 158.
�� For an example illustrating this situation see the background document, pages 158 y 159.
�0 The privatization of the health sector must not represent a threat to the availability, accessibility, 

acceptability and quality of health care services related to LTP. Therefore the private sector should invoke 
the requirements of the public health service, respecting the governing role of the State. 
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The principle of legality is derived from the principles of respect and protection. The 
duties associated with legality entail not demanding or requesting additional requirements 
different from those established in law (for example, the request for judicial authorization 
for the lawful termination of a pregnancy due to health risks), or making obtaining this 
type of authorization a condition of the practice. These situations would violate the law 
and women’s right to autonomy, as well as increasing the risk to health. 

According to the principle of law, when a medical certificate is required, it should be 
understood that this requirement is not intended to authorize or set conditions 
for the practice of LTP, but to establish the existence of the risk of a possible 
harmful effect on health directly or indirectly related to the pregnancy. This 
principle also means that delays, dissuasive practices, underestimating the risks associated 
with the pregnancy, the disqualification of the woman’s decision, the denial of medical 
care in the case of LTP for health reasons, are legally and ethically unacceptable. When 
restrictive interpretations of the health exception are contrary to the effective protection 
of human rights and related international treaties by States, they are also violations of 
the principles of law.

Demands for requirements such as the authorization or notification by the parents�� 
or husband for access to an LTP for health reasons constitute arbitrary interventions in 
private life; they violate the confidentiality of the doctor-patient relationship and produce 
delays that unnecessarily increase risks for pregnant women, placing their health and 
personal integrity in danger. 

Arbitrary interference in women’s access to the lawful termination of a pregnancy for 
health reasons are a violation of women’s right to health and personal integrity, since 
when the medical procedure is necessary and is not carried out, there is a greater 
chance that the woman will suffer harm to her physical, mental or social health; it may 
produce unnecessary pain or suffering, or it may also affect her life in the biological 
as well as wider sense of human dignity. Consequently barriers to access to legal 
terminations represent obstacles to gaining access to an effective protection 
of the right to health. 

b.	 Fulfillment��

This principle seeks to guarantee effective access to legal and safe services for the 
termination of a pregnancy for health reasons, as a means to guaranteeing the right to 
the protection of health and other human rights connected with the latter. 

By virtue of the obligations derived from fundamental rights, the State is obliged 
to create the necessary conditions for infrastructure, regulations, human 
and economic resources as well as other inputs for institutional capacity (the 
development of service provision networks throughout the country and in 
rural as well as urban areas) in order to guarantee women’s access to a lawful 
procedure such as LTP for health reasons.

�� See the original in the background document, page 161.
�� See the background document, page 164.
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In turn, health care professionals should be trained to provide competent, acceptable, 
quality and respectful services, as well as to provide, disseminate and promote integrated 
health services. States should also ensure that non-specialist staff�� are adequately trained 
to provide LTP services, given that international standards establish this procedure as 
simple and as one that can be carried out by out-patients departments, on the condition 
that they are safe and offered by trained professionals.

The measures that should be adopted to encourage the correct application and 
interpretation of the health exception include administrative, budgetary and legal 
measures��, as well as the implementation of specific public policies related to access to 
safe and legal termination of pregnancy services that include detailed plans for effectively 
fulfilling the exception. The implementation of these laws by health care professionals 
is a legal duty. Other fulfillment obligations are: 

to guarantee equal access for population groups to timely LTP services that prevent 
harm to health and avoid risk in relation to women’s personal integrity; 
to recognize and respond to the concrete needs of vulnerable or marginalized women 
according to their geographical location (for example rural women), age (for example 
adolescents), race or ethnicity (for example afro-descendent or indigenous women), 
or any other condition that may result in discrimination; 
to offer culturally appropriate and acceptable services��;
to guarantee the existence of health services of different levels of complexity (primary, 
secondary and tertiary levels) and that these are adjusted to the specific needs of 
women; 
to have properly trained health care professionals and specialists when needed; 
to provide the best available technology;
to provide a clear explanation of referral and counter-referral systems.

The non-application of the health exception and the possible implications 
of this failure in fulfillment, whether in terms of a woman’s life or health, 
represent violations of the right to the protection of health as well as other 
human rights. 

c.	 Equality	and	equity��

Equality is recognized from a formal as well as material point of view. The formal character 
of equality means that everyone has the same rights and duties without distinctions of 

�� A general practitioner, midwife or others.
�� For example, appeals on the grounds of inconstitutionality such as tutelage or the establishment of 

mechanisms for the resolution of conflicts, in cases such as consent needed for people with disabilities, 
where requirements vary among different countries. 

�� When we use the term ‘culturally appropriate’, we start from the recognition of diversity in social groups 
(subcultures) defined by cultural norms that can produce exclusion. These subcultures define themselves 
according to belonging to an ethnic group (indigenous and afrodescendent people and gypsies), a 
population group (adolescents), a social group (displaced people, migrants) or to an identity (diverse 
sexual orientations). As has been widely recognized, there is an important relationship between these 
different population or cultural groups and exclusion, which may become a barrier to access to health 
care. See the original in the background document, page 168. 

�� See the background document, page 169.
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race, sex, sexual orientation, age, language, religion or health status and therefore that all 
women should have equal access to LTP services based on health exception. 

In its material dimension, equality requires that adequate measures are adopted to 
address the different needs of women and of the different groups of women, 
providing, for example, friendly services to adolescents, or giving information in different 
languages and in a language that is easily understood according to the cultural world 
of each. This means planning and providing differentiated care for all the groups that 
require special attention: indigenous women, adolescents, disabled women, migrants, 
women living in poverty, homeless or displaced women and women living with HIV/AIDS, 
among others. 

As a principle and a right, equality is related, in concrete terms, to the defense of LTP 
due to health risks, and consequently to three types of requirements:

That the law and its interpretations take into account women’s personal circumstances 
and the particular threats to their health, in order to give meaning, content and effect 
to the legal provisions. For example, guaranteeing the right to women’s health in 
conditions of equality when the continuation of a pregnancy represents a risk to 
the enjoyment of this right. Therefore, the right to women’s health prevails over 
the interest of the State to protect the life of the product of the pregnancy in any 
circumstance that places the woman’s health at risk, where health is understood in 
its physical, mental, emotional and social dimensions. 
On a clinical level, when assessing the risk to women’s health, which is required 
in order to carry out the LTP procedure, specific needs and personal conditions 
should be taken into account. This prevents the use of inflexible risk assessment 
criteria, and, on the contrary, encourages risk assessments that take into account 
the circumstances of each woman, her life project, her context and her material, 
emotional and physical well-being.
On the level of health care, remove the barriers that prevent women’s access to 
safe, dignified and respectful LTP services in the countries where this practice is 
lawful��.

Inequities are understood to refer to all inequalities that are unnecessary, avoidable and 
unjust. Among the inequalities that are considered avoidable and unjust, some conditions 
are recognized by international law, where inequities that may NOT be permitted in terms 
of access to the protection of health include: those that are based on race, sex, ethnicity, 
age, sexual orientation, disability or any social or economic condition. The State should 
recognize these laws in order to ensure women are not excluded from LTP care 
due to any inequality, and if necessary introduce positive measures to address 
them in an adequate and timely manner.

Applying a gender perspective in the field of health means guaranteeing the distribution of 
and access to resources (technological, economic and human) according to the particular 
needs of each sex, which in relation to the health exception requires the elimination of 
actions or situations that obstruct or impede access to LTP services. 

�� Paraphrased in the background paper, page 171.
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In fulfilling the principle of equity, health care services should be available to all women 
and any economic, geographical and cultural barriers to their access should be avoided. 
Equity includes aspects that are related not only to attaining health – and consequently, 
the equal application of the health exception but also to the distribution of care and 
access to LTP services on the basis of this exception. Gender inequities that require special 
attention may result from: 

Socio-economic aspects (scant or no control over resources);
health status (harmful effects due to poor quality services);
health care (access is defined by the capacity to pay�� and not according to need);
resources are assigned to address specific problems (resources not assigned to LTP);
participation in the management of health (the absence of women in decision-
making).

The attainment of good health is also determined by aspects such as education, poverty 
levels and empowerment. Therefore, equity requires the recognition of different 
conditions existing among groups of women according to these characteristics. In general 
terms, low levels of education coincide with a lower material capacity, less knowledge 
of rights, less possibility to make decisions about one’s own health and less success in 
health matters. For example, the feminization of the HIV epidemic in different Latin 
American countries is a clear demonstration of women’s lack of power to enjoy basic 
social freedoms and guarantees for preventing illness and preserving health. 

d.	 Non-discrimination��

This principle implies the elimination of all forms of discrimination against women 
relating to access to health care services during the whole life cycle. Consequently, 
health systems should not lack the services aimed at preventing, detecting and treating 
health needs specific to women or that affect them disproportionately, especially in the 
case of sexual health and reproductive (SRH) health services such as LTP due to health 
reasons, since its denial constitutes discrimination against women. Discrimination occurs 
when services are denied, barriers to access exist, or when restrictive interpretations of 
the health exception are deployed. 

Non-discrimination is a condition of effective access to health care services. This means 
that facilities, goods and services should be accessible and affordable, especially for the 
most vulnerable and marginalized sectors of the population, without discrimination, 
recognizing that ill-treatment and discrimination should be understood as medical 
malpractice. For example, if those responsible for providing health care services refuse to 
provide them due to their conscience, they should adopt measures for referring a woman 
to another provider, as long as the delay does not put her health or life at risk. When 
public and private institutions have obligations in the provision of services according to 
the system of each country, they are obliged to have non-objecting and appropriately 
trained professionals throughout the country, and including in rural areas.

�� To understand the way in which the costs of an LTP may be an obstacle to access, see the background 
document, page 176.

�� See the background document, page 176.
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An inadequate allocation of economic resources for women’s health can lead to hidden 
discrimination. Similarly, budgetary allocations should not favour expensive curative 
services that tend to be accessible to only a small and privileged fraction of the population, 
to the detriment of primary health care for the majority of the population.

Neither women nor health care professionals can be discriminated against as 
a result of decisions they make in relation to LTP when they are protected by 
the health exception or any other permission granted�0.

4.	Ethical	considerations��

Ethical considerations are parameters for action that help health 
care professionals interpret the evidence, distinguish accurate 
arguments from false ones and dogma from experience��. 
Consequently they are ethical duties that correspond conceptually 
to human rights and should guide professional practice in the 
application of health exception. These duties consist of the respect 
for: 

women’s autonomy, which means to guarantee free and 
voluntary decision-making, and consequently informed consent, 
understood as the provision of complete, accurate, timely 
information explained in a way that is easily understood;
the principles of non-maleficence (avoiding doing harm) and 
beneficence (doing good); 
justice (taking into account the different needs of women);
the principle of objectivity and conscientious objection, 
recognizing the limits, ownership and ethical rules for its 
exercise and respecting women’s decisions based on their own 
beliefs; 
confidentiality of services as a fundamental requirement for 
avoiding any delay in the search for services. 

This chapter addresses the collection of aspects that have predominantly been developed 
in the field of bioethics, in the framework of human rights, and that provide guidelines 
to be taken into account when applying the health exception. In other words, they 
constitute laws that produce obligations for the work of health care professionals. 
The aim of presenting these ethical laws and regulations is to show that the practice 

�0 For examples of anti-discrimination measures, see the background document, page 178.
�� See the background document, page 179.
�� See the background document, page 179.
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of health care professionals entails ethical duties that should be respected in order to 
achieve the highest possible standard of well-being for women and the best results for 
their health. 

a.	Respect	for	autonomy	and	informed	consent��

The respect for a person’s autonomy as an ethical principle is conceptually related to 
the rights to autonomy and privacy, established in the international instruments for the 
protection of human rights that the State and its actors are obliged to observe. The 
respect for women’s decisions, particularly the lawful termination of a pregnancy for 
health reasons, requires the recognition that women are ethical and autonomous subjects 
with the ability and capacity to make decisions as a means of achieving their aims and 
the life they have proposed for themselves. The includes having the right to their own 
opinions, to choose and carry out acts based on their values as well as their personal 
beliefs about everything related to their well-being and their life project, including 
decisions about their sexual health and reproductive health. 

Respect should be active; in other words, it should ensure there are the necessary 
conditions for decisions to be autonomous, minimize fear and circumstances that could 
hamper or impede the exercise of autonomy and freedom, and accompany women in 
the process in order to resolve possible ambivalence without trying to dissuade them 
whatever their decision may be. 

In order to guarantee the exercise of autonomy, it is fundamental to prevent the control 
or limit the action of third parties (such as husbands or parents) and to offer complete, 
clear, accurate and timely information about the particular risk that each woman faces 
in relation to a pregnancy in order to support individual decisions. In the case of women 
who choose to terminate a pregnancy when there is a risk to her health, the duty to 
not intervene is highlighted, taking into account that the continuation of the pregnancy 
increases that risk or may bring the feared consequence closer. Information is the 
foundation that enables women – accompanied by a health care professional who 
is respectful of their rights – to consider how much risk they are prepared to face 
or to take on and how they wish to protect their overall health and well-being. 
In biomedical good practice, respect for autonomy replaces medical paternalism. 

These ideas lead to a fundamental element of respect for autonomy, that of consent��, 
as a tool for implementing the health exception. In relation to information, as the first 
element of consent, emphasis is placed on the quality it should have to support decision-
making. Another component of consent is the voluntary decision to undergo, or not, a 
particular proposed intervention, and/or to assume a specific risk to health. This means 
that apart from providing accurate and objective information, risks should not 
be underestimated or overplayed nor should there be any attempt to dissuade 
the woman to have an LTP or to continue with the pregnancy. 

An understanding of the information is the basis for autonomous decision-making and 
therefore, although it is necessary to pose the question of «how much information» 

�� See the background document, page 180.
�� For further information on informed consent, see the background document, pages 182–187.
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needs to be provided, this can only be answered in the concrete case, depending on the 
moment in which the woman can have a justified and reasonable idea about the nature 
and consequences of the risks involved.

A third aspect of informed consent is the elimination of coercion or manipulation by 
third parties. Two types of influence may affect people’s decisions:

coercion: a real and grave threat;
manipulation, consisting in the influencing of a decision by different means. 

The forms of coercion women may be subjected to when attempting to gain access to 
an LTP include the pressure, under threat of the use of force, exerted by the male partner 
or parents to force a particular decision on the woman. One of the most frequent forms 
of manipulation is the presentation of false, distorted or exaggerated information. For 
example, a doctor who includes post-abortion syndrome as a feeling of guilt and profound 
depression, among the consequences of an abortion may be exaggerating and distorting 
information that has no scientific basis in order to dissuade a woman without directly 
saying so. The ethical duty of informed consent also means that health care professionals 
should be aware of situations in which the woman is subjected to pressure – coercion 
– to carry out the termination of a pregnancy against her will, based on the state of her 
health, as may happen, for example, with women living with HIV/AIDS. 

In exceptional situations where a woman is not able to provide direct consent, according 
to the system established in each country for these cases, some guidelines should be taken 
into account in order to ensure the protection of the rights of these women according 
to the international framework of the protection of human rights. 

With regard to disabled people, it is important to provide adequate and effective 
safeguards for the prevention of abuse. In this sense, ethical duty means that��: (i) 
information should be provided to disabled women in an empathic manner in respect of 
their limitations so that they can understand the information; (ii) in principle, attention 
should be given exclusively to the wishes of the disabled woman in terms of whether she 
wants to terminate the pregnancy or not and all the necessary means possible should 
be used to help the woman express her wishes relating to this; (iii) in a case where it is 
impossible for the woman to express her wishes, the person defined by law who provides 
consent for her (a non-objecting doctor, relative, guardian, husband) should select the 
alternative that corresponds best to the exercise of women’s rights. Moreover, this 
«substitute decision-maker» should not be someone who is in direct conflict with her 
interests. It is important to highlight that the disabilities that jeopardize decision-
making capacity are those associated with the reduction of the ability to 
understand situations and their risks and consequences.

With regard to minors, we recommend the use of the concept known as the «evolving 
capacity» to encourage female minors to make autonomous decisions. The concept of 
evolving capacity has, in principle, a double effect: it recognizes the decision-making 
capacity of minors according to their specific conditions and circumstances and limits 

�� See the literal text in the background document, page 184.
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the ability of the parents to decide for the children as their capacity for decision-making 
grows��.

The minimum standards that should be taken into account so that female minors are 
able to decide if they want to terminate the pregnancy or not, in countries where specific 
laws do not demand otherwise, are: (i) minors should receive information according 
to their educational, social and cultural level, in a friendly manner, in order to aid their 
understanding; (ii) the capacity of female minors to decide to terminate a pregnancy 
that is creating a risk to their health or life should be evaluated in each concrete case, 
understanding that their right to health and personal integrity prevails over any other 
consideration and that the protection of these rights reflects the greater importance 
of minors’ interests; (iii) all efforts should be made to help the minor decide for herself 
directly as an exercise of her autonomy, (iv) minors should not be obliged to provide 
information or request the consent of third parties. 

Finally, the respect for autonomy means protecting the woman’s decision even when she 
decides to continue with the pregnancy, in order to avoid the imposition of a termination 
by third parties, which can occur especially with women considered as vulnerable: minors, 
multiparous, diagnosed with a mental illness (a category that is especially vulnerable to 
manipulation and abuse), unable to understand information, etcetera. 

b.	 The	principles	of	non-maleficence	and	beneficence��

The basic meaning of the principle of non-maleficence is the obligation to 
avoid causing harm intentionally and to prevent harm, that is, to do whatever 
is necessary in order to avoid it. This immediately raises at least two fundamental 
questions: what detrimental effect on health is understood as harm and how much 
harmful effect on health should occur in order to confirm that harm has happened? 

In terms of the termination of a pregnancy based on the health exception, harm may 
be understood as fully corresponding to the concepts of well-being and health, as the 
right to enjoy the highest possible standard of physical, mental and social well-being. 
Here the challenges presented by the application of the principle of non-maleficence are 
specific, since they concern a woman who needs a procedure specifically because if it is 
not carried out there is a risk to her health, her life and her well-being. In the majority 
of cases in which women might require an LTP based on a health exception, it 
is the health care professionals who identify the risk and should therefore offer 
the women the possibility of a termination, in order to avoid being penalized 
for causing preventable harm. 

Consequently health care professionals have the ethical obligation to protect women’s 
health and their human rights, and should at least: (i) avoid the risk that the continuation 
of the pregnancy will affect or threaten their health, (ii) prevent any obstacles to women’s 
access to a safe LTP when their health is at risk, (iii) ensure that the procedure is carried 
out as soon as possible and by adequately trained professionals, (iv) avoid the recurrence 
of unsafe terminations, since these represent a high risk to women’s health.

�� See the background document, page 185.
�� See the background document, page 187.
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The ethical duty of non-maleficence is compromised when access to a termination of 
a pregnancy on the basis of the health exception is hampered, for example delaying it 
to the point where carrying out the procedure becomes very difficult or too risky. It is 
also compromised when this situation leads to death, produces suffering or incapacity 
in the woman, when it prevents her from continuing in the education system or in the 
labour market and when it causes anxiety or depression or other medium or long term 
consequences. In general, any action aimed at hindering, delaying or obstructing the 
termination of a pregnancy may lead to harm by affecting the woman’s well-being, 
health and/or life. The same occurs when someone acts without due diligence. 

To fulfill this ethical duty it is necessary to actively care for health, particularly when there 
is a legal right to a termination of a pregnancy, avoiding complications that can arise if 
it is continued, exposure to unsafe abortion and the risks of a late termination. 

This obligation to actively care for women’s health includes the provision of quality services 
for access to the termination of a pregnancy. Quality is understood in its contemporary 
meaning that includes not only technical aspects of medical services, but also interpersonal 
relationships. It is a dynamic concept that connects different institutional arenas of care 
and it is multidimensional. It is a fundamental element for guaranteeing the highest 
standards for the provision of LTP services. The aspects of quality that contribute to this 
aim and that are important to take into account in LTP service provision are��: 

Information: this includes all information related to exposure to risk, including the 
advantages and disadvantages of the procedures, which should be provided in such 
a manner that it is understood by the client and provides her with sufficient elements 
for making autonomous decisions.
Case management: in the application of the health exception, this criteria refers to 
the need for health services to offer a woman different alternatives when faced with 
a pregnancy that represents a risk to her health (to terminate it or even continue it if 
that is what the woman decides), as well as offering different methods for terminating 
the pregnancy, once the woman has chosen this. This includes the availability of 
infrastructure in order to carry out different procedures for voluntarily terminating a 
pregnancy (for example, the availability of misoprostol for obstetric use and training 
in Manual Vacuum Aspiration/MVA). In all cases, management should be individual 
and allow the woman to determine how much risk she is prepared to take. 
Technical capacity: this refers above all to the technical competence of the providers 
to offer comprehensive and holistic health care��.
Personal relations: the treatment of clients by health care professionals should 
avoid any judgment about the women’s situation or decisions, and thus their 
relationship with the client should be developed within a framework of respect and 
trust, recognizing that the support for women provided by health care professionals 
can be definitive in their decision to turn to the health system for the termination of 
a pregnancy or to seek help in the case of complications.

�� The original model adapted for LTP in this document can be found in the background document, page 
189.

�� For models on technical aspects see the background document, page 190.
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Mechanisms for encouraging continuity: this includes the promotion of follow-up 
after the procedure and offering services such as contraception and post-abortion 
counseling. 
The appropriate constellation of services (distribution and integration): 
this refers to the insertion of LTP services in the framework of comprehensive SRH 
policies and the establishment of an institutional path for LTP care that eliminates 
administrative barriers. 

All these aspects mean that health services should not obstruct access to the lawful 
termination of a pregnancy when there is a risk to women’s health. 

It is important to remember that the risk to a woman’s health or life may arise at any stage 
of the pregnancy and it should always be this risk, and not the stage of the pregnancy, 
that is the deciding factor for the application of the health exception. The health system 
should offer the necessary technical conditions for providing services for the 
lawful termination of a pregnancy under the application of the health exception 
according to the stage of the pregnancy in which the woman finds herself. 

It is important to bear in mind that health care professionals are obliged to do everything 
in their power to avoid harm as a consequence of not carrying out an LTP, as they would 
be producing enormous costs that affect well-being and reduce the possibilities for 
exercising rights: costs for women’s lives and health, costs for the health systems, costs 
for society and the community and costs for families. 

Beneficence highlights the positive aspect of the actions of health care professionals by 
stating the obligation to contribute to well-being, the principal ingredient in the definition 
of health and, in more specific terms, achieving the best clinical result for each woman. 
This principal of bioethics corresponds to that of non-maleficence�0 and insists that the 
assessment of risks and benefits is carried out in each case, within the parameter of the 
highest standard of well-being and avoiding costs produced by the refusal to provide 
a termination. 

c.	 Justice��

The concept of justice is founded on the principle of equity that was developed in full in 
the previous chapter. In this sense, it serves to prevent that access to procedures (such 
as the termination of a pregnancy) is limited, obstructed or denied due to inequalities 
such as those of age, race, ethnicity, educational level and any other that is avoidable, 
unnecessary or unjust, such as the woman’s socio-economic level. Its due fulfillment also 
implies making concrete efforts to promote medical care that takes these differences 
into account and that encourages effective access for all women, regardless of these 
conditions. However, this bioethical principle is not limited to defining the orientation for 
health services, but rather also includes determining factors for health, given that these 
may influence the possibility of a woman gaining access to a LTP. For example, when she 
lacks the control needed to make decisions and the resources to carry them out. 

�0 For an example of how consideration of risks tends to favor LTP to the benefit of the principle of 
beneficence, see the background document, page 193.

�� See the background document, page 194.
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Moreover, bioethics emphasizes distributive justice, which has to do with equity and has 
implications for public policies in terms of the allocation of resources, above all when 
they are scarce. This means that in the distribution of the budget, women’s different 
needs should be considered and public policies should address aspects related to the 
termination of a pregnancy and allocate the necessary resources for guaranteeing timely 
access within the framework of integrated services.

d.	 The	principle	of	objectivity	and		
	 conscientious	objection��

There are a set of freedoms designed to protect people’s right to freely think, believe 
and express themselves according to their conscience and to act accordingly. These 
freedoms protect the intimate sphere, as well as the public sphere since they limit the 
manifestation of individual beliefs, even if they are the majority, in order to protect the 
rights of others.

According to this protection, health care professionals have the right to profess the 
beliefs of their choice, but they cannot impose them on women who seek or need their 
services: religious or personal beliefs of health care professionals must not interfere with 
women’s autonomous decision-making.

For these reasons, decisions concerning the application and interpretation of the health 
exception should only be framed by technical, human rights and ethical criteria, including 
the concept of medical practice based on scientific evidence. Personal beliefs and 
religious convictions cannot be the reason for the prevention of women’s access 
to LTP, ignoring technical criteria and the fulfilment of laws.

For the effects of the application of the health exception, the recognition of the right to 
personal and religious beliefs for health care professionals is as important as that which 
limits them, at least in the following aspects: (i) health care professionals have the full 
right to have and express their personal beliefs, a right also exercised by women who 
decide to terminate a pregnancy, (ii) if these rights enter into conflict, as occurs when 
the woman wants and needs to terminate a pregnancy in order to protect her health 
and the doctor opposes this conduct because of their personal beliefs, the health care 
professional should not impose his or her own beliefs on the woman or ignore her 
decision (iii) to resolve this conflict, the institutional mechanism of conscientious objection 
should be utilized, (iv) the personal beliefs of those who participate in the application of 
the health exception and the exercise of their rights to freedom of conscience, opinion 
and belief should not become an obstacle to women’s access to the protection of their 
health through the termination of a pregnancy. 

Conscientious objection is a mechanism that in the field of health services allows the 
professional, as an individual, to express personal beliefs that prevent him or her from 
carrying out or participating in a procedure, without violating the rights of patients to 
express their own beliefs in the decision to practice this procedure. 

�� See the background document, page 195.

Position	Document	>>>>>	>>>>>>>>>>>>>>>>>.................=======/....../////	–––	–///	 	 	 5�	



Conscientious objection, as an expression of the right to freedom of belief, may be 
exercised by health care professionals within certain limits and while always respecting the 
principle of non-maleficence. In the professional relationship, the majority of health care 
providers, appealing to a sense of solidarity, should only use objection as an exception 
and always take the opportunity to reflect on their own beliefs and moral limitations 
in order to decide in favour of the life and health of the women. However, the power 
inequalities between health care professionals and the users of the services reveal an 
undesirable facet of the expression of conscientious objection: an expression of respect 
for different beliefs and morals is converted into an instrument of women’s oppression 
when they seek an LTP, since it is often turned into an expression of intimidation or 
disqualification of women or of limited or no access to LTP services. 

In terms of the legal possibility of expressing conscientious objection, the following 
duties should be taken into account: (i) conscientious objection only corresponds to 
people, and not institutions, (ii) as a general rule, all health care professionals have the 
right to express conscientious objection to any medical procedure, unless the internal 
laws of the country limit this expression for a particular sector of workers, but under no 
circumstances may conscientious objection to a medical procedure place women’s health 
or life at risk, (iii) within the framework of a respect for doctors/conscientious objectors, 
public or private institutions that provide public health services are obligated to guarantee 
the provision of services for the termination of a pregnancy, at all times placing non-
objecting doctors at the disposition of female patients, (iv) although doctors cannot be 
discriminated against for expressing conscientious objection, it is not discriminatory to 
ascertain the position of candidates for jobs connected with the termination of pregnancy, 
since this measure is intended to provide a balance among staff in order to guarantee 
the availability of LTP services��.

Exercising conscientious objection has particular limits in the case of the application 
of health exception. Given that it concerns a situation that entails establishing risks to 
women’s life and health, defined by a professional in the field of health��, it could even 
be considered impossible to exercise conscientious objection once the person who is 
attending the woman has detected a risk due to the continuation of a pregnancy. In 
this situation it is therefore necessary to establish some ethical rules: (i) when there is 
a risk to a woman’s health or life that requires the urgent termination of a pregnancy, 
conscientious objection cannot be asserted, (ii) when the procedure is not urgent the 
doctors/objectors should refer the woman to a non-objecting doctor so that she can 
receive the care she needs in a respectful and timely manner, (iii) the obligation to provide 
the woman with clear, complete, accurate and timely information on the exercise of her 
rights must not be subject to conscientious objection, since its use as an argument to 
deny her information represents a form of ill-treatment of the woman requesting an LTP 
service and has consequences for professional responsibility, (iv) once risk to a woman’s 
life or health has been established by an authorized health care professional, the woman 

�� The opposite concept to conscientious objection is conscientious commitment, which is applied by health care 
professionals who refuse to fulfil unjust laws in order to act according to their own ethics thus benefitting 
women by offering them the services they need. For further information see the background document, 
page 204, footnote 149. 

�� For further information on conscientious objection among other health care professionals indirectly 
involved in health exception, see the background document, page 199.
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should have access to the procedure without any conscientious objection when facing 
a risk that has already been identified.

e.	 Guaranteeing	the	confidentiality	of	services��	

Confidentiality as an ethical duty�� of health care professionals becomes especially 
relevant in the case of a termination of pregnancy in general and in particular when it 
concerns attention for women who need or request a termination on the basis of the 
health exception. It is clear that if women do not know for certain that their privacy will 
be respected and confidentiality will be guaranteed, there is less chance that they will 
seek the health services they need at the right time, or there is an increased chance that 
they will resort to unsafe practices to avoid being reported or that they will involve third 
parties in their decision, in both cases placing their health and life at risk. Therefore the 
duty of confidentiality is undeniably related to the principle of non-maleficence. 

The fear that confidentiality will not be respected has a more dissuasive effect on women 
that are more vulnerable in general; adolescents, for example, are a critical group��.

Recently a court studied a case instigated by a mother against a law 

existing in her country that allows health care professionals to provide 

contraceptives, treatment for sexually-transmitted diseases and abortions 

for adolescents under the age of sixteen without consulting their parents, 

thus guaranteeing their right to confidentiality. According to the mother, 

the law violates her right to participate in her daughter’s decisions about 

her sexual and reproductive rights, and to support them and influence 

them based on her own experience. The tribunal decided that the law 

complied with the constitution, in part because the absence of certainty 

concerning the guarantee of confidentiality deters adolescents from seeking 

the services they need and because in these cases the «best interest of the 

child» is that she receives treatment from trained professionals when she 

needs it. Moreover, it prohibits doctors from persuading minors to inform 

their parents.

As explained earlier in this document, the conflict between the obligation to report 
someone and the duty to maintain confidentiality should be resolved by following 
international treaties on the protection of human rights that, given they are higher-ranking 
laws than those that obligate reporting a patient, should prevail in order to guarantee 
the effective protection of the relevant human rights: to life, health, personal integrity, 
privacy, among others. In terms of the conflict that arises when efforts are made to 
inform third parties about the situation or the woman’s decision (the husband and/or 

�� See the background document, page 206.
�� This topic was developed in the section on the right to health, where confidentiality is understood as a 

guarantee based on the rights to intimacy and privacy. The aim here is only to provide an interpretation 
in its ethical dimension. 

�� See the background document, page 207.
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parents), it is important to remember that apart from countries where informing a third 
party is obligatory according to specific regulations, the woman’s autonomy should be 
respected, including if she is married or is a minor. 

5.	Criteria	for	interpreting			
	 the	health	exception��

For an adequate interpretation of the health exception, it is 
important to have an integrated vision of health. This means that 
the application should comply with the laws of each country, as well 
as respecting and guaranteeing human rights. Where there is doubt 
concerning this application, it is important to take into account 
a series of criteria that help to resolve it: a broad interpretation 
of rights and a restrictive interpretation of prohibitions, the 
obligatory nature of international human rights instruments in 
the interpretation of the health exception, the literal interpretation 
of laws and a systematic interpretation (in accordance with the 
principles and values of the constitution). Where there are different 
exceptions applicable and when health is at risk, the exception 
that should be applied is the one that has the least burdensome 
requirements or entails the least bureaucracy. 

The health exception requires an adequate interpretation by those that participate in its 
application. This interpretation requires a holistic vision where the right to health and other 
fundamental rights are interdependent. This means that the application of the exception 
should comply with the legal requirements of each country, as well as the international 
framework for the protection of human rights, which is also obligatory for the majority 
of countries in the region, according to internal legislation. Therefore if there are doubts 
in terms of the application and scope, those who implement the exception can make use 
of the criteria outlined below that are based on international human rights law. 

a.	 A	broad	interpretation	of	rights	and		
	 a	restrictive	interpretation	of	prohibitions��

As a consequence of respecting human rights, according to international and regional 
entities that monitor their fulfillment, when there is doubt about which law should be 
applied or how its meaning should be understood, the interpretation or application should 

�� See the background document, page 209.
�� See the background document, page 209.
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be adopted that best complies with protected rights (the principle of pro hominem�0). 
This means interpreting the freedoms and powers granted to the person in a broad 
sense and interpreting limitations or prohibitions in a restrictive sense. When applying 
the health exception, those responsible for implementing it must not suppress 
or limit the enjoyment of the rights protected by the exception (to health, life, 
autonomy, personal integrity, etc.). Ignoring the principle of pro hominem creates barriers 
to access when the exception is interpreted in a restrictive manner, producing a situation 
of discrimination against women, since they are the only ones who need LTP services. 

In the application of the exception, the principle of pro hominem as a criterion for 
interpretation is not recognized when:

requirements are created that are not established in law: such as insisting on the 
«seriousness» or «permanence» of the risk to health, instead of limiting them to 
establishing risk;
when restrictive interpretations of legal texts are adopted: such as when the term 
«health» is understood to refer only to physical health, excluding mental and social 
health;
when it is understood that the certainty of the risk of woman’s death is required, only 
because the law talks about the risk to a woman’s life or health, ignoring the fact 
that between the words «life» and «health» there is the conjunction «or» and that 
this means that these grounds are separate and establish different protections. 

All these approaches result in restrictions to the freedoms and powers granted to women 
through the legal inclusion of the health exception and are contrary to the obligations 
to widely protect, respect and guarantee human rights. In some countries judicial 
authorities have recognized that supporting the idea that abortion is not punishable 
only when there is a danger to the woman’s physical health, but that it is punishable 
when the danger is related to her psychic health, is to restrict the interpretation of 
the health exception, which means a broad interpretation of a generic crime, 
that of not respecting rights��.

Applied to the interpretation of the health exception, the criteria that demand that 
freedoms and powers granted by rights should be interpreted broadly and that 
prohibitions should be interpreted in a restrictive manner, means that the exception 
should be interpreted in the broadest possible manner in order to cover the greatest 
number of real situations, since it deals with an exception to a prohibition (the crime 
of abortion) founded on the protection of women’s right to health, among other 
fundamental rights. Consequently: (i) if there is any doubt about whether there is risk 
to a woman’s health in a concrete case or whether the exception is applicable or not 
for other reasons, the exception should be applied as the most favourable option, (ii) 
requirements not established by law will not be imposed, since they restrict women’s 
access to the termination of pregnancy on the basis of a health exception and limit the 
field of the protection of women’s right to health, (iii) the right to life, in relation to 
health exception, should be understood not only as the right to the preservation of life 

�0 In this document the term pro hominem is used because it is the most widely known in the literature. 
However, the principle pro persona is also known. The latter aims to include the broadest notion of 
gender, emphasizing being a person (woman or man).

�� See the background document, page 212.
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in a biological sense, but also as the right, derived from autonomy, to define one’s «life 
project» according to one’s own aims (to live as one wishes), to enjoy certain material 
concrete conditions for living (to live well) and to intangible and non-patrimonial goods: 
physical integrity and moral integrity (to live without humiliation)��.

b.	 International	human	rights	instruments��

International instruments that have been cited in the document for defining the content 
of the right to health and the right to the protection of health are obligatory criteria for 
interpreting the health exception. International human rights instruments are binding 
(obligatory) for States of the international community (when they concern, for example, 
pacts, conventions or treaties) or they are moral commitments founded on the principle 
of human dignity and contain minimum standards of rationality for democratic societies 
(when they concern non-binding instruments such as declarations��). The obligatory 
nature of international human rights instruments is not only manifested in the obligation 
to respect rights but also to make every effort to guarantee their fulfillment. Therefore 
all the structures through which public power is exercised should have the capacity 
to legally guarantee the free and full enjoyment of human rights. Consequently the 
application of the health exception should result in each person having access to health 
facilities, goods and services and enjoying as soon as possible the highest standard of 
physical and mental health. 

If internal laws coexist with international human rights laws, those that best comply with 
protected rights (the pro hominem principle) should be applied, thus, if internal laws 
represent a wider protection of women’s rights then they should be applied, rather than 
international laws. In those countries where internal laws do not protect these rights or 
they define them in a more narrow way, then international instruments should be applied 
since they establish these rights or define them in a broader sense (pro hominem).

The health exception should consequently be interpreted by taking into account the 
international instruments that establish the right to health as well as other relevant 
rights such as the right to life, equality, autonomy, non-discrimination and privacy, 
among others. 

c.	 Literal	interpretation��

Expressions found in law that establish the health exception should be understood in 
their literal sense without adding conditions that make women’s access to LTP more 
burdensome. Literal interpretation is a criterion that should serve to avoid arguments 
that ignore the text of the law in order to include new requirements or to make those 
included more severe, including adding conditions not outlined in the legal text.

�� See the original in the background document, page 212, footnote 163.
�� See the background document, page 214.
�� For further information on this distinction see the background document, page 215.
�� See the background document, page 218.
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Literal interpretation as a criterion for the application of the health exception means that 
the literal meaning of the legal text should be adopted and implies, minimally, 
that: (i) conditions not stated in the law making the health exception more inaccessible 
should not be included (for example, noting that for the health exception to be applied, 
the danger to a woman’s health should be «serious» when the law only indicates that 
danger should exist��); (ii) requirements not stated in the law should not be demanded 
(for example, requesting legal authorization when the law only states the need for the 
woman’s consent and the establishment of risk); (iii) when a term cannot be interpreted 
literally (for example because it is vague or too broad) or when there are various accepted 
meanings of the term (such as in the case of «health»), the meaning or interpretation 
in most compliance with human rights should be adopted; that is, the most favourable 
for women’s rights. When a law requires a certificate for carrying out an LTP, 
the certificate should not be understood as an authorization or denial of a 
termination but simply as a certificate of risk. This certificate may either be a 
special document or the clinical history itself. 

Another special rule of literal interpretation relevant to the application of the health 
exception is one that states that where the law makes no distinction, we should not 
distinguish. This rule is particularly important in the interpretation of the term «health», 
since the majority of laws that establish a health exception indicate permission for 
the termination when there is a risk to the woman’s «health». The point is that when 
«health» is mentioned it is only in relation to physical health, not to physical, mental 
and social health. According to this criterion, it would be inadmissible to make the 
distinction between the dimensions of health in order to exclude some of them. Since 
it is recognized by the international framework for the protection of human rights and 
has been supported by international organizations, health is a right that is defined as 
physical, mental and social well-being. Therefore when health is mentioned it is not 
necessary or relevant to state its dimensions since they are inherent to it. 

d.	 Systematic	interpretation��

Legal provisions that regulate access to LTP on the basis of the health exception should be 
interpreted in compliance with the principles, values and guarantees of the constitution 
of each country and international human rights law. A systematic interpretation means 
that each legal provision forms part of a wider set created by other, more abstract, laws 
such as principles, rights and values, and should be read according to these laws. In 
the application of the health exception, the systematic criterion means that the laws in 
which the former is defined as an exception to the crime of abortion should be read as 
part of, and in accordance with, the right to health and the other fundamental rights 
enshrined in the Constitutions of each country, as well as with the principles and values 
on which these constitutions are founded. Moreover, the health exception should be read 
in accordance with the international instruments for the protection of human rights��, 

�� See the background document, 219.
�� See the background document, page 221.
�� See Table 2: «Relevant rights for interpreting health exception according to international human rights 

instruments».
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especially when these form part of the internal legal system of each country in compliance 
with the Constitution, which is the case in the majority of the Region. 

Indeed, to force a woman to continue with a pregnancy may result in cruel, inhumane 
and degrading treatment that represents a risk to her health, as well as a failure in the 
State’s duty to protect her. The constitutional law that establishes the right to health, in 
those countries where this exists, may be understood as the grounds for not obligating 
women to continue with a pregnancy in these cases. On the other hand, in compliance 
with the positive obligations that are derived from the right to health, it should be 
understood that women should also have access to safe LTP services, since obligating 
them to continue with risky pregnancies or to seek illegal abortion services contravenes 
the spirit (purpose) of the law. 

e.	 The	coexistence	of	exceptions��

One of the specific problems raised by the application of the health exception is the 
possibility that a real situation in which the exception will be applied is also framed in 
other exceptions that legally exclude the crime of abortion. This occurs, for example, 
when as a result of rape or forced pregnancy a woman suffers harmful effects to her 
mental health that may worsen if the pregnancy is continued, or when, as a consequence 
of a pregnancy with an anencephalic fetus, a woman faces risks to her physical health. 
In the first case, apart from the health exception, the exclusion of responsibility for the 
crime of abortion due to sexual violence could be applicable; in the second case, the 
exclusion would be due to fetal malformation. 

If all exceptions are considered in legislation, the one that has the least requirements 
should be applied; if only the health exception is considered, rather than exceptions due 
to rape or congenital malformations, it should facilitate women’s access to an LTP by 
stating the risks to health that these situations present. Therefore the most favourable, 
most timely and least complicated exception for women should be applied. 

These cases illustrate a particular application of the principle of pro hominem, 
according to which one can not oppose the inexistence (when the exception 
is not established by law) or the inapplicability (when the exception has more 
burdensome requirement for its application) in order to refuse a procedure, 
since what is relevant is the preservation of the woman’s health and not the 
origin of her problem. 

�� See the background document, page 224.
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6.	Criteria	for	resolving	conflicts�0

The aim of this chapter is to contribute to a professional, 
ethical and quality practice that allows women to gain access 
to comprehensive health care services related to the lawful 
termination of a pregnancy for health reasons, in a timely and 
safe manner. We know that those who dedicate their efforts to 
professional practice in this matter are allies in the work related 
to the protection of women’s health��. However, there may still be 
conflicts between health service providers, or other actors, and the 
just aims of women, as well as confusion concerning what conduct 
is appropriate in certain circumstances. 

The criteria for resolving conflicts are based on at least four positions: 
(i) women have the right to the protection of their health, in all its 
dimensions, as well as to the highest attainable standard of well-
being (ii) women have the right to the respect of their autonomy in 
decision-making about their health and life, including decisions for 
preserving them (iii) medical practice should be based on evidence 
and not personal beliefs, (iv) medical practice should be based on 
the respect for the internal legal system of each country�� and for 
the international framework for the protection of human rights.

On the basis of these positions, in the face of potential conflict: 
When there is a discrepancy between medical opinion and 
the view of the woman concerning her own health, the latter 
should prevail. 
When there is a conflict between medical opinion and the 
opinion of administrative authorities, medical opinion should 
prevail, on the condition that it is based on consultation of the 
woman’s opinion and her interests. 
When there are discrepancies between various health care 
professionals who are members of medical boards or committees 
created for issuing certificates of risk or for authorizing the 
procedure, the decision should favour the interests of the 
woman over the rule of the majority or specialism.
When there is a discrepancy between the woman’s decision to 
terminate the pregnancy and the partner/spouse, the woman’s 
decision should be protected. 

�0 See the background document, page 226.
�� This implies, among others, the provision of clear, accurate and timely information, LTP care, reference 

or counter-reference when necessary, the adequate use of conscientious objection taking its limits into 
account, etc. 

�� The national constitution, laws and others related to the topic. 
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a.	 The	protection	of	the	right	to	health		
	 as	well-being��

The effective protection of women’s right to health requires the promotion of gender 
equality and the recognition that special attention is required for the health conditions 
that affect only women, such as the case of LTP. When there is a risk to women’s health, 
the woman has the right to decide about a termination of the pregnancy as a measure 
to protect her interest in preserving her health and well-being. In order for this right 
to become effective, health services: (i) should contribute to the prevention, detection 
and treatment of risks to health, in all its dimensions, associated with the continuation 
and the forced continuation of a pregnancy, (ii) should allow timely access to the safe 
health care services that are needed for the termination of a pregnancy, (iii) these services 
should respect women’s human rights, as well as the decisions that women make, and 
(iv) services should be integrated and attend to the ensuing health needs of women who 
have decided on an LTP, particularly contraceptive services. None of the people who 
participate in the application of the health exception for the termination of a pregnancy 
can legitimately oppose women’s exercise of their right to the protection of their health. 
The health consequences that may result from a pregnancy affect the life, health and 
well-being of a woman, thus her choice prevails over the opinions of others. 

b.	 Women’s	right	to	autonomy��	

As part of the full exercise of the right to health, women have the right to make 
autonomous decisions about their health. Autonomy, in the field of the application of 
the health exception, is exercised effectively by a woman when she can freely carry out 
the decisions she makes. The exercise of women’s autonomy is manifested, at least, 
when; (1) with a risk to health, she is the only person who decides how much harm or 
risk of harm to health she is prepared to withstand, being able to choose to terminate 
the pregnancy; (2) this decision is made without any undue interference from others; 
(3) nobody can intervene in an attempt to prevent the implementation of the woman’s 
decision; and, (4) she has at her disposal all the means necessary to carry out her decision 
without placing herself at greater risk, including access to legal and safe services. 

If the participation of «other» people in the application of the health exception coincides 
with the needs of the woman, their presence is a contribution to the implementation of a 
decision adopted in the exercise of the right to autonomy. On the other hand, when the 
participation of these people opposes the woman’s choice, it becomes a disproportionate 
burden that fails to recognize her autonomous decision to not withstand a particular risk 
or harmful effect on her health. Opposition may come from different actors: 

from the attending doctor who considers that there is not sufficient risk to health,
from administrative authorities that should authorize her decision and are opposed 
to it��,

�� See the background document, page 226.
�� See the background document, page 228.
�� As we have explained in other chapters of this document, administrative authorities may only participate 

in contexts where this is explicitly established in law, similar to the existence of medical committees. 
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from conflict between different specialists in a committee responsible (when this is 
established in law) for authorizing the termination of a pregnancy,
from the spouse.

In the application of the health exception, the principle of respect for autonomy 
means that all those participating in the process should respect the woman’s 
decision to terminate the pregnancy as a measure to protect her health, 
refraining from any form of interference.

The scope of women’s right to autonomy in their decision to terminate a 

pregnancy, in spite of opposition from third parties, was reviewed by a 

Court in the case of a 21 year old woman who separated from her partner 

due to his repeated and increasingly violent behaviour and decided to 

terminate a four month old pregnancy. Before she could carry out the 

procedure, the partner requested that the judge issue a restricting order 

to prevent it. She challenged the efforts of her ex-partner arguing that her 

age, social situation as a single woman, and her values meant that she could 

not carry the pregnancy to term since she hoped to have children later 

in a harmonious and non-violent context, and added that continuing the 

pregnancy would cause her irreparable psychological harm in the future. 

Although the judges ordered the restriction requested by the husband, 

she appealed this decision and before the court could make a definitive 

decision, she carried out the procedure. However, she allowed the legal 

process to continue since the final decision was important for her and 

other women. Finally, the case was resolved by the constitutional court that 

concluded that the decision to terminate the pregnancy corresponded solely 

to the woman. First, because the fetus had no legal capacity according to the 

legal system of that country, but above all because the man’s contribution 

to conception did not give him the right of veto in relation to the woman’s 

decision-making. Even when the partner opposed the woman’s decision 

to terminate the pregnancy in order to preserve her mental and social 

health, the Court recognized the wide scope of women’s autonomy to make 

decisions about whether or not to continue a pregnancy��.

c.	 Arbitrary	decisions	or	concepts��

In the first chapter we highlighted the importance of the secular state as the proper and 
legally appropriate arena for women’s decision-making about their health. In the field 
of health, scientific evidence�� does not exclude any type of evidence obtained from 
disciplines that employ transparent methods and that comply with scientific standards. 
Therefore the following are admissible as scientific evidence: good medical practice, 

�� For full information on this case, see the background document, page 231.
�� See the background document, page 232.
�� See the background document, page 126, footnote 52.
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qualitative studies, those based on life histories, psychological studies – on the condition 
that their research methods and formulation of conclusions are clear - sociological studies, 
participant observation, etc. Also included as scientific evidence are the doctor’s clinical 
opinion based on his or her experience, knowledge and the clinical and family history of 
the patient, so that the term «scientific evidence» is NOT limited to quantitative studies. 
Scientific evidence is not formed by prejudices, personal opinions expressed only in 
ideological terms, nor religious beliefs.

The requirement that medical practice be based on scientific evidence is a mechanism 
for ensuring that only technical information should be taken into account when 
accompanying a woman in her decision to terminate a pregnancy, excluding any other 
input that is not recognized as scientific evidence.

It is the role of the doctor to review and consider the available evidence in the concrete 
case and present in his or her medical reasoning the conditions and needs of the case, 
as well as the cultural specificities of the patient, in order to produce a diagnosis or 
prognosis of the risk, the illness and treatment methods. Clinical assessments of risk 
are always individual, bearing in mind that quantitative evidence expressed in rates or 
percentages render differences among women invisible. Therefore, to assess the risk 
faced by each particular woman correctly, different types of scientific studies should be 
used, as well as a consideration of the subjective elements that, in the particular case 
of each woman, may define or increase risks associated with the pregnancy. Moreover, 
risk assessments should occur within a human rights and medical ethics framework, 
ensuring the most effective protection of the woman possible in the face of a threat to 
her well-being. In no case should the requirement for scientific evidence constitute an 
obstacle to the certification of risk or for access to services.

d.	 Medical	practices	should	respect	the	legal	system��

In the application and implementation of the health exception the actions of health 
care professionals should comply with the international framework of the protection of 
human rights, as well as the internal laws of each country. 

There are two situations that may produce some confusion among health service providers 
and that should be resolved in the legal sphere: female minors and women with mental 
disabilities. These situations require specific criteria, as well as general criteria, in order 
to deal with situations of conflict relating to the application of the health exception. 
Conflict arises when the decision of these women to terminate a pregnancy contradicts 
the opinion of other actors who intervene in the decision. The reason why they seem to 
need additional consideration is because the capacity of these women to make decisions 
in the exercise of their autonomy is questioned. There is no doubt, however, about the fact 
that female minors as well as disabled women are the subject of the right to autonomy, 
but it is a question of creating the conditions for them to exercise this right, taking into 
consideration their special circumstances. These special circumstances only reinforce the 

�� See the background document, page 233.
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need for their health interests to prevail over the interests of any other actor intervening 
in the application of health exception, including the parents�00.

In the case of minors and women with (mental) disabilities, it is necessary to bear in mind 
that the decisions of the latter may be the result of coercion by family members, a partner 
or health care professionals who often pressure women to choose the termination of the 
pregnancy. It is necessary to insist that the respect for women’s decisions means that 
the decisions should be accepted and taken on board, even when the women decide to 
take on a pregnancy that implies risks. 

In the specific case of female minors, two concepts are fundamental for resolving possible 
conflicts that may arise: the concept of evolving capacity�0� and the concept of the best 
interests of the child. As we explained above, the first concept promotes the possibility of 
children making autonomous decisions about their sexual and reproductive health, among 
others. The second concept requires that their interests and rights are preferred and 
protected in the most effective way in all circumstances and at all times. This protection, 
by virtue of this principle, has pre-eminence even in terms of the parents. 

In terms of women with disabilities, the content of the right to health of people with 
disabilities demands the promotion, in all spaces including decision-making ones, of the 
protection of the right to health of these people, which excludes the possibility that simply 
because they are disabled they are refused the application of this exception, increasing 
the risk that their health or life will be harmed by the continuation of a pregnancy�0�.

In the application of health exception for female minors or disabled women, 
it is essential to bear in mind that these women have, like all women, (i) the right to 
attain their health interests; (ii) the right to autonomy and that (iii) the decisions on her 
health should be founded on evidence-based practice. These criteria allow the decision 
to terminate a pregnancy to prevail when there is a risk to health or life, in the face of 
opposition from doctors and other authorities, and even the parents and guardians. 

Some of the possible conflicts that can arise in the application of the health exception 
are outlined below, with the proviso that it is not a closed list and it does not include all 
the potential conflicts. Consequently, emphasis should be given to the criteria presented 
that could be applied to any other type of conflicts: 

When there is a discrepancy between medical opinion and the view of the 
woman about her own health, the latter should prevail. This refers to those 
cases in which when there is a risk to the woman’s health, the doctor believes that 
this is not serious enough to carry out a termination of the pregnancy, while the 
woman has decided that in these conditions she will have a termination. Even though 
the doctor has the scientific knowledge about health, the woman is the only one 
who can decide how much harm, or how much risk of harm to her health she is 

�00 In any case it is necessary to increase efforts directed at the participation of parents in such a way that 
they can contribute to their daughter’s autonomous decision-making while at the same time create 
the conditions for an open accompaniment of an active sexual life that facilitates better practices of 
protection among young people. In many cases the adolescent’s family experience guilt and fear and 
their negative reaction may be transformed during counseling, and even convert them into supporters 
of the woman’s decision. 

�0� See the background document, page 185.
�0� For a detailed example see the background document, page 235.
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prepared to withstand, since she enjoys the autonomy to make decisions about her 
own life and cannot be obligated to withstand disproportionate burdens. 
When there is a conflict between medical opinion and the opinion of 
administrative authorities, medical opinion should prevail, as long as this is 
based on a consultation with the woman about her opinions and interests. 
In the cases in which the process includes the participation of authorities that do not 
belong to the field of health, medical opinion should prevail, since it is the health care 
professional who develops a closer relationship with her and who knows about her 
health situation. In any case, medical arguments for the termination of a pregnancy 
due to risk to the woman’s health cannot be dismissed on the basis of administrative 
arguments. In the case where medical opinion is opposed to the woman’s interests, 
the first criterion should be applied that allows the woman to decide how much 
harm to her health she is prepared to withstand. 
When there are discrepancies between various professionals who are 
members of medical boards or committees created in order to issue 
certifications of risk or to authorize the procedure, the decision should favour 
the woman’s interests over the rule of majority or specialization. When there 
are discrepancies between various doctors who are members of a board or between 
doctors of different specializations, when legislation establishes their participation as 
a requirement, the opinion that should prevail is that which best corresponds to the 
effective protection of the woman’s interests. No board may decide if the woman 
should face a risk, since its functions should be limited to establishing the presence 
of risk. Similarly, it is understood that the consultation of a second opinion or of 
specialists are a guarantee for the woman when she wishes to be sure about her 
health situation, and not an obstacle to gaining access to a procedure. 
When there is a discrepancy between the woman’s decision to terminate 
a pregnancy and the partner/spouse, the woman’s decision should be 
protected. When in the countries where the partner, or any other third party, 
participates in the application of the health exception on the basis of law and they 
manifest their opposition to the woman’s decision to terminate the pregnancy, the 
woman’s decision should always be protected. She is the one who should decide, as 
the subject of the right to the protection of health and autonomy, about how much 
risk she wishes to face. In those countries where the participation of third parties 
or not is established in law or it is prohibited, attempts by health care professionals 
to involve them without the woman’s consent constitutes a violation of women’s 
rights and the principle of legality, by imposing requirements that are not required 
by law. 

 An example of how an untimely solution of conflicts from the perspective 

of the protection of the woman’s interests can lead to harm is the case�0� 

of a 29 year old woman, pregnant for the third time, who suffered from 

severe myopia that had been getting worse. When she learnt about 

pregnancy, she consulted her ophthalmologist to request his authorization 

for a termination of the pregnancy due to health reasons, since she feared 

�0� See the background document, page 239.
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that her situation would worsen. Although the doctor recognized that 

the pregnancy did imply a risk that her illness would worsen, he believed 

that the risk or possible harm did not justify a termination. This woman 

consulted a second ophthalmologist who also recognized the risk, but he 

also refused to authorize the procedure. Finally, a general practitioner 

authorized the termination of the pregnancy because there was a risk to 

her visual health and because she had already had various Caesarians. 

When she went to the gynecologist with this authorization in order for him 

to carry out the procedure, he refused to do it, claiming that the possible 

harm to her health was not so serious. Ultimately, she was obliged to have 

the child; six months later she lost her sight and was declared disabled 

and needed permanent help. 

Among the conflicts presented in the facts narrated above, we can identify: 

the discrepancy between the opinion of the pregnant woman and the 

opinion of ophthalmologists and the discrepancy between ophthalmologists 

and the general practitioner. The same occurred between the latter and 

the gynecologist responsible for the procedure. 

This case shows the importance of resolving conflicts in a timely manner and with the 
perspective of the protection of women’s interests outlined in the first section, since 
once the risks to health are consolidated or materialize (in the present case, blindness 
with disability and dependency), it is the woman who lives with the consequences. In 
this case, the court responsible for this case decided that one facet of the protection 
of the right to a private life provided the possibility to authorize it, resolving in a timely 
manner the conflicts that arose on the occasion of its protection. The Court confirmed 
that the process of resolving this type of conflict should at least: 1) provide a space for the 
woman to be heard and for her interests to be taken into account and, 2) pay attention 
to the importance of speed in order to avoid harm and risk due to a late abortion. Finally, 
it added that the failure to resolve the conflicts in a timely manner also affected her 
mental health by provoking a situation of anxiety and pain for the woman due to the 
expectation that the harm to her health would increase.

Final	note
In cases where these conflicts are inadequately resolved and result in acts that obstruct, 
impede or delay access to an LTP, women’s human rights are violated, particularly their 
right to health. This is true of States as well as individuals, even when the manner in 
which responsibility is processed may be different in each case. 

The mechanisms that can be activated in order to obtain a recognition of the responsibility 
of a State at an international level depend on the characteristics of the concrete case 
and the manner in which each State has taken on its international commitments, but at 
least three may be relevant: (i) through reports that states should present to international 
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organizations and through «shadow reports»�0�, (ii) going to international organizations 
for the protection of rights when the State has ratified this type of instruments and 
(iii) through the monitoring carried out by the special rapporteurs of the United 
Nations�0�.

Apart from the international scenario, in each country there are different mechanisms 
for determining the responsibility for imposing barriers among those participating 
in the application of the exception, and that can lead to processes of penal, civil or 
administrative responsibility in order to request that their license is withdrawn or they 
are fined, etc�0�. 

It is not only a question of situations in which there has been a deliberate obstruction 
to women’s access to medical services for the termination of a pregnancy, since another 
obstacle is the inadequate assessment of risk that results in the consolidation of a risk to 
health. Therefore, for a health care professional, responsibility is not only the result 
of a fraudulent assessment of risk in order to prevent the application of the 
health exception, but also a result of their negligence or inexperience.

To conclude, the imposition of barriers to access an LTP on the basis of the health 
exception violates women’s human rights, and in particular their right to health, which 
produces different types of responsibility. Responsibility may be personal or institutional 
and may occur on a national or international level, depending on who commits the 
violation of women’s rights. The exact mechanisms for deducing responsibility and the 
character of it depend on the legal conditions of each country and the characteristics 
of the concrete case. 

When we talk about barriers in terms of responsibility for the application of the health 
exception, barrier is understood to mean any action or omission that impedes, obstructs, 
delays or makes more burdensome, women’s access to safe LTP services for health 
reasons. 

Judicial authorities do not participate in the application of the health exception, unless 
this is explicitly required by the laws of a country, for example through judicial approval 
for an LTP procedure. However, these authorities are responsible for settling specific 
disputes, above all when a violation of rights results from the application of the health 
exception. Thus, women whose rights are affected can seek protection from judicial 
authorities that should guarantee their access to the administration of justice. 

�0� Shadow reports are those presented by civil society organizations to United Nations committees on 
the fulfillment of human rights instruments with the aim of balancing the perspective of oficial reports 
presented by different countries to the same committees. 

�0� Examples of these mechanisms are detailed in the background documento on page 241.
�0� For an example of sanctions resulting from the non-appliaction of LTP laws see the background document, 

page 243.

	 	 �2		 >>>>>	>>>>>>>>>>>>>>>>>.................=======..../////	–––	–///	Position	Document



	
	
	
	
	
	
	
Selected	bibliography

Commission on Social Determinants of Health. A Conceptual Framework for Action on 
the Social Determinants of Health. Discussion paper for the Commission on Social 
Determinants of Health, DRAFT: WHO; 2007. 

Committee for Economic, Social and Cultural Rights. General comment Nº 14. The 
Right to the Highest Attainable Standard of Health (article 12 of the International 
Covenant on Economic, Social and Cultural Rights). 22nd Period of Sessions; 2000 
(Agenda item 3 on the program). E/C.12/2000/4: ONU; 2000.

Human Rights Committee. Ruling on the case of Karen Noelia Llantoy Huamán against 
Peru. The United Nations Human Rights Committee. Communication No. 
1153/2003: UN; 2005. 

Committee on the Elimination of All Forms of Discrimination Against Women. General 
recommendation No. 24. 20th Period of Sessions: UN; 1999. 

Constitutional Court of the Republic of Colombia. Sentence C–355, 2006. 

European Court of Human Rights. Tysiac vs Poland. Decision. The European Court of 
Human Rights: Judicial decision of the European Court of Human Rights; 2007.

Supreme Court of the United States of America. Roe vs Wade. 410 U.S. 113; 93 S. Ct. 
705; 35 L. Ed. 2d 147, 1973.

United Nations World Conference on Women. Beijing Declaration and Platform for Action. 
Approved by The Fourth World Conference on Women: UN: Beijing; 1995. 

United Nations Convention on the Elimination of All Forms of Discrimination Against 
Women: UN; 1979. 

United Nations Convention on the Rights of Persons with Disabilities: UN; 2006. 

United Nations Universal Declaration of Human Rights: UN; 1948. Adopted and 
proclaimed by the Resolution of the General Assembly 217 A (iii). 

United Nations International Convention on Economic, Social and Cultural Rights A/
RES/2200 A (XXI): UN; 1966. 

Organization of American States: American Convention on Human Rights adopted at 
the Inter-American Specialized Conference on Human Rights: San José (Costa 
Rica): OAS; 1969.

Selected	bibliography	>>>>>	>>>>>>>>>>>>>>>>>.................=======/....../////	–––	–///	 	 �3	



Organization of American States: American Declaration on the Rights and duties of 
Man. Adopted at the Ninth International Conference of American States: Bogota 
(Colombia): OEA; 1948.

Organization of American States: Additional Protocol to the American Convention on 
Human Rights in the Area of Economic, Social and Cultural Rights, «Protocol 
of San Salvador».18th Ordinary Session of the General Assembly: San Salvador: 
OAS; 1988. 

World Health Organization: Constitution of the World Health Organization: International 
Health Conference: WHO: New York; 1946. 

UNFPA. Programme of action of the international conference on population and 
development. Approved by the International Conference on Population and 
Development. A/CONF.171/13: UNFPA; 1994.

	 	 �4		 >>>>>	>>>>>>>>>>>>>>>>>.................=======..../////	–––	–///	Selected	bibliography






